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On the evening of October 31, 1992, as her husband lay in the
hospital emergency room suffering from cardiac arrest, Elaine Aikins
desperately sought information about her husband's medical condi-
tion. Tragically, Aikins, who is profoundly deaf,' found herself totally
unable to understand the words being spoken to her by doctors and
hospital staff.2
* J.D. 1996; B.A. George Mason University, 1993. I wish to thank Sid Wolinsky for
his valuable suggestions and assistance in shaping earlier versions of this Note. Thanks
also to Michael Borrero and to the Hastings Law Journal staff for their efforts in editing
this Note. Finally, I am most grateful to my family, whose unending love and support have
served as an inspiration to me throughout my academic career.
1. A "profoundly deaf" individual is generally defined as one who has no sensory
capacity to experience sound auditorily. Carol Lee De Filippo, Tactile Perception, in DEAF-
NESS AND COMMUNICATION: ASSESSMEwr AND TRAINING 40, 41 (Donald G. Sims et al.
eds., 1982). There are approximately two million profoundly deaf individuals in the United
States. Ellen McEwen & Hoda Anton-Culver, The Medical Communication of Deaf Pa-
tients, 26 J. FAM. PRAcT. 289,289 (1988). Most profoundly deaf individuals were born deaf
or acquired their hearing loss prelingually, before the age of language acquisition. Conse-
quently, they find spoken and written language difficult to learn and use sign language as
their primary mode of communication. PAUL C. HIGGINS, OUTSIDERS IN A HEARING
WORLD: A SOCIOLOGY OF DEAFNESS 32-33 (1980).
2. This factual setting is based on allegations set forth in Aikins v. St. Helena Hosp.,
843 F. Supp. 1329, 1331-32 (N.D. Cal. 1994). The case ended with the parties reaching a
private settlement, the terms of which are confidential. Aikins v. St. Helena Hosp., No. C-
93-3933 (N.D. Cal. May 8, 1995) (order dismissing case upon settlement). The lack of sign
language interpreters in health care settings has been the basis of several other recent
cases. See Vacco v. Mid Hudson Medical Group, P.C., 877 F. Supp. 143, 149 (S.D.N.Y.
1995) (holding that a state has standing to seek injunctive relief against a medical clinic for
failure to provide sign language interpreters to deaf patients during medical examinations);
Mayberry v. Von Valtier, 843 F. Supp. 1160, 1167 (E.D. Mich. 1994) (holding that plaintiff
had a cognizable claim under federal law where doctor allegedly failed to provide sign
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Aikins's native language is American Sign Language (ASL),3 and
like most profoundly deaf individuals, she relies upon sign language
interpreters to conduct face-to-face communications with hearing per-
sons. Although Aikins repeatedly requested a sign language inter-
preter to communicate with doctors and hospital staff about her
husband's condition, the hospital failed to provide one.4 Unfortu-
nately, it appears that there was no policy in place for the provision of
sign language interpreters. Instead, Aikins alleged that doctors and
hospital staff haphazardly passed handwritten notes to her and relied
upon the services of untrained hospital staff and family members in an
attempt to communicate with her over a five-day period.5 This com-
munication failure essentially obliterated Aikins's ability to partici-
pate in the decision-making process about the medical procedures that
ultimately preceded her husband's death.
This tragic frustration of communication occurred because, in the
opinion of the author, the hospital and attending physician failed to
comply with section 504 of the Rehabilitation Act6 and Title III of the
Americans with Disabilities Act ("ADA").7 Both of these federal
laws require recipients of federal funds8 and operators of public ac-
commodations 9 to ensure "effective communication" with those
language interpreter during office visit). But cf. Schroedel v. New York Univ. Medical Ctr.,
885 F. Supp. 594, 599 (S.D.N.Y. 1995) (concluding that the plaintiff, in this case, lacked
standing to seek injunctive relief against hospital that allegedly failed to provide sign lan-
guage interpreter in emergency room).
3. American Sign Language ("ASL" or Ameslan) is the primary language of most
profoundly deaf individuals and is the third most widely used non-English language in the
United States. RONNIE BRING WILBUR, AMERICAN SIGN LANGUAGE AND SIGN SYSTEMS 1
(1979). ASL is a manual/visual language and is not based on spoken English. Id. Rather,
ASL has its own unique phonological, syntactic, and semantic structure. Susan R. Ruther-
ford, The Culture of American Deaf People, 59 SIGN LANGUAGE STUDIES 129, 132 (1988).
Although ASL is a common form of communication for many deaf individuals, there are
other types of sign language used within the deaf community, including Signed English,
Manual English, Pidgin Sign English, and the Rochester Method. Nancy Hatfield, Sign
Language Assessment, in DEAFNESS AND COMMUNICATION: ASSESSMENT AND TRAINING
187, 188 (Donald G. Sims et al. eds., 1982). Still other deaf individuals communicate
through lipreading and spoken English. Higgins, supra note 1, at 60.
4. 843 F. Supp. at 1332.
5. Id.
6. 29 U.S.C. § 794 (West 1994).
7. 42 U.S.C. §§ 12182-12189 (West 1994).
8. Programs receiving federal financial assistance must comply with the mandates of
section 504 of the Rehabilitation Act. 29 U.S.C. § 794(a). See infra notes 29-32 and ac-
companying text for discussion of health care providers that are deemed to be recipients of
federal financial assistance.
9. Operators of public accommodations must comply with the requirements under
Title III of the ADA. 42 U.S.C. § 12182(a). Public accommodations subject to Title III
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whom they serve by providing appropriate auxiliary aids and services,
including qualified sign language interpreters, to individuals with
hearing impairments.' 0
For most profoundly deaf individuals, effective communication in
medical settings can be achieved only through the use of a qualified
sign language interpreter. Yet sadly, health care providers" routinely
fail to obtain and utilize such interpreters, even when requested by
deaf patients.12 This failure to provide interpreters is rather dis-
turbing in light of the critical need for accurate, immediate, and effec-
tive communication in medical settings. In many cases the failure to
provide a qualified interpreter leaves a deaf patient or family member
unable to communicate vital information to health care staff, such as
the patient's health history and current symptoms. Further, without
the use of interpreters, doctors cannot explain medical procedures and
options; nor can health care providers obtain a patient's consent to
perform such procedures. This lack of communication between deaf
patients and their doctors can lead to misdiagnoses and problems in
treatment, which in turn can lead to malpractice claims against health
care providers.
Moreover, studies indicate that the lack of sign language inter-
preters and resultant communication problems that occur in medical
settings has negatively impacted the health of the deaf population as a
whole.' 3 Without the benefit of interpreters, deaf patients often find
communication in medical settings frustrating, difficult, and even
include private entities affecting commerce. 42 U.S.C. § 12181(7). Several examples of
such entities are listed in the Act, including hotels, restaurants, movie theaters, offices of
accountants and lawyers, professional offices of health care providers, hospitals, museums,
libraries, private schools, and other facilities held open to the public. 42 U.S.C.
§ 12181(7)(A)-(L) (emphasis added).
10. 45 C.F.R. § 84.52(c) (1995); 28 C.F.R. § 36.303(c) (1995).
11. The use of the term "health care provider" in this Note includes the offices of
individual physicians, hospitals, nursing homes, group practices, dental offices, and other
establishments that provide medical services to patients.
12. A recent study shows that although most physicians believe that the use of inter-
preters is the preferred method of communication with deaf patients, only a minority of
doctors use interpreters in their practices. David A. Ebert & Paul S. Heckerling, Commu-
nication with Deaf Patients: Knowledge, Beliefs, and Practices of Physicians, 273 JAMA
227, 228 (1995). Another study shows that less than ten percent of deaf patients report
being offered a qualified ASL interpreter when they were hospitalized, yet eighty percent
felt that the use of interpreters would have improved their communication with doctors
and hospital staff. Jerome D. Schein & Marcus T. Delk, Survey of Health Care for Deaf
People, DEAF AM., Jan. 1980, 5, 5-6.
13. McEwen & Anton-Culver, supra note 1, at 289.
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frightening. 14 Deaf individuals have suffered humiliation and indig-
nity due to the lack of sign language interpreters in health care set-
tings.15 As such, deaf people may fear having to interact with health
care workers who are insensitive or uneducated about the needs of the
deaf community. 16 This seems to have caused a marked "chilling ef-
fect" on the willingness of deaf patients to seek appropriate medical
care and health information.17 There is substantial evidence indicat-
14. See Bruce B. Ludders, Communication Between Health Care Professionals and
Deaf Patients, HEALTH AND SOCIAL WORK, Fall 1987, at 303, 306.
15. In one case, a right-handed deaf man was given intravenous infusion through this
right arm, impeding not only his ability to sign, but also to write. Susan G. Hanna, The
Deaf Person as a Patient in the Hospital, DEAF AM., Feb. 1976, at 3, 3. In another instance,
a deaf patient was labeled as exhibiting "bizarre behavior" and was physically restrained
by hospital staff. It was later learned that she had only been "thinking out loud" to herself
in sign language. Patricia Heaster, Isolation Isn't Just a Technique: Communicating with
Your Deaf Patient, J. PRACTICAL NURSING, June 1975, at 28, 28-29. Similarly, an elderly
deaf man was thought by nursing home staff to have suffered brain damage and was de-
scribed as "uncooperative, withdrawn, and prone to sudden outbursts." A physical thera-
pist finally discovered that his "outbursts" were an attempt to communicate with hospital
staff using sign language. Hospital-Patient Communication Aided by Innovative Medical
Forms, J.A.H.A., Jan. 1, 1979, at 14, 14. It is also a common occurrence for hospital staff to
ignore deaf patients, instead conveying the patient's medical condition to hearing family
members. See What If Your Patient is Also Deaf? R.N., June 1976, at 59, 59.
16. In a study exploring the relationship between deaf patients and their doctors,
many deaf patients felt that doctors failed to make a sincere effort to understand them
when they described symptoms. Many felt as if they were "treated like children," and were
frequently given medication without sufficient information or explanation. Alice Nemon,
Deaf Persons and Their Doctors, J. REHABIL DEAF, Oct. 1980, at 19, 20.
17. See Ludders, supra note 14, at 303, 306. Studies have found that many deaf indi-
viduals have low levels of medical knowledge and sophistication due to the absence of
interpreters in medical settings. McEwen & Anton-Culver, supra note 1, at 290 (finding
that fewer than fifty percent of deaf patients understood the meaning of commonly-used
medical terms such as "gallbladder," "stools," "sober," "anxiety," "erection," and "nau-
sea"); Daniel Kleinig & Heather Mohay, A Comparison of the Health Knowledge of Hear-
ing-Impaired and Hearing High School Students, 135 AM. ANNALS OF THE DEAr 246, 250
(1990) (finding that deaf high school-aged students are less aware of preventive health care
and substance abuse issues than hearing teens). It is thought that the lack of interpreters in
medical settings has also prevented deaf individuals from gaining proper medical informa-
tion concerning HIV and AIDS. A 1994 study published by the Department of Health and
Human Services indicates that deaf and hard-of-hearing individuals are at an increased risk
of becoming infected with the human immunodeficiency virus (HIV) due to language bar-
riers, the separateness of the deaf culture, and the lack of community services, educational
programs, and general information directed toward the deaf population. James R.
Peinkofer, HIV Education for the Deaf, A Vulnerable Minority, 109 PUBLIC HEALTH RE-
PORTS 390, 390-91 (1994). According to the Greater Los Angeles Association for the Deaf
(GLAD), out of the two million "true deaf" in this United States, 7,000 have AIDS, and
the seropositive rate of the deaf population is twice that of the general population. Health
Care Workers Urged to Be Aware of Deaf Patients' Needs, AIDS ALERT, Feb. 1995, at 27;
Stigmatized and Isolated, the Deaf Have Unique Needs, AIDS ALERT, Feb. 1995, at Al.
Thus, there is a great need for health care facilities to supply interpreters to allow the deaf
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ing that the availability of sign language interpreters encourages deaf
patients to seek preventive health care more often.'8 Yet, despite the
critical need for effective communication and the communicative ad-
vantages of using qualified sign language interpreters, many health
care providers remain unaware of their duty to provide such interpret-
ers under both the Rehabilitation Act and the ADA.
This Note argues that hospitals, doctors, and other health care
providers have an affirmative duty to create and implement a mean-
ingful policy for supplying qualified sign language interpreters19 to
deaf patients and their families. Part I of this Note sets forth the un-
derlying prohibition of discrimination contained within section 504 of
the Rehabilitation Act and Title III of the ADA and clarifies the ex-
tent to which health care providers come within the coverage of these
Acts. Part II explains the specific duty health care providers have to
ensure effective communication with deaf patients by providing auxil-
iary aids and services and avoiding ineffective attempts at communica-
tion. Part III concludes that health care providers have an affirmative
duty to develop and implement a comprehensive written policy for the
provision of qualified sign language interpreters, and proposes specific
guidelines that health care providers should use in formulating such a
policy. Finally, Part IV offers practical solutions to assist health care
providers in obtaining qualified interpreters and financing the cost of
such services.
population to gain meaningful access to medical information provided by individual physi-
cians or through AIDS awareness programs.
18. A recent study found that deaf persons enrolled in a primary care program with
full-time sign language interpreters sought preventive health care services more often and
were more satisfied with patient-physician communication. Theodore G. MacKinney, et al.,
Improvements in Preventive Care and Communication for Deaf Patients: Results of a Novel
Primary Health Care Program, 10 J. GEN. INTERNAL MED. 133, 133 (1995). The study
found that deaf women were more likely to have received Pap tests and mammographies
and deaf age-eligible men were reported to have received rectal examinations more often.
Deaf patients were also more likely to receive psychological treatment and counseling for
substance abuse when such counseling was conducted in ASL. Id. at 136.
19. The term "sign language interpreter" is not meant to be exclusive of all other
types of interpreters. Sign language interpreters would be needed for those deaf patients
who use ASL or Signed English, whereas oral interpreters would be needed for those who
lipread and communicate orally.
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I. Health Care Providers are Prohibited from Discriminating
Against Deaf and Hearing-Impaired Patients
A. Legislative Purpose and General Prohibition of Discrimination
Contained within the Rehabilitation Act and the ADA
Health care providers are prohibited from discriminating against
deaf individuals by both the Rehabilitation Act and the Americans
with Disabilities Act. The Rehabilitation Act of 1973 has long prohib-
ited programs receiving federal funds from discriminating against indi-
viduals on the basis of disability.20 Section 504 of the Rehabilitation
Act guarantees that persons with disabilities will receive "meaningful
access" to programs and activities receiving federal financial assist-
ance.21 The Rehabilitation Act was one of the first significant pieces
of legislation designed to protect persons with disabilities from dis-
crimination in the public sector, and it later served as the model for
the Americans with Disabilities Act, which extended protection to dis-
abled individuals in the private sector.22
When Congress enacted the Americans with Disabilities Act in
1990 it made specific findings that our society has "tended to isolate
and segregate" persons with disabilities, and that this societal practice
20. The Rehabilitation Act provides: "No otherwise qualified individual with a disa-
bility in the United States ... shall, solely by reason of her or his disability, be excluded
from the participation in, be denied the benefits of, or be subjected to discrimination under
any program or activity receiving Federal financial assistance." 29 U.S.C. § 794(a).
21. Alexander v. Choate, 469 U.S. 287, 301 n.20 (1985) (clarifying the duty of federal
recipients to provide "reasonable accommodations" to persons with disabilities under sec-
tion 504).
22. The passage of the Rehabilitation Act of 1973 was significant because of the broad
reach of section 504 of the Act. While sections 501 and 503 imposed nondiscrimination
and affirmative action requirements on federal employers and contractors, respectively,
section 504 applied a nondiscrimination mandate to all recipients of federal financial assist-
ance. 29 U.S.C. §§ 791, 793, 794. As such, the mandates of section 504 covered all types of
programs receiving federal funds, including "education programs; public facilities; trans-
portation; and health and welfare services." See LAURA F. ROTHSTEIN, DISABILITIES AND
THE LAW 2-3 (1992).
The Americans with Disabilities Act, which was enacted by Congress in 1990, marked
a new era in disability rights legislation because its coverage is not limited to the federal
government, its contractors, and recipients of federal funds. Rather, the ADA's non-dis-
crimination mandate applies broadly "to a much expanded group of employers, public ac-
commodations, transportation programs, and telecommunications." ROTHSTEIN, supra, at
20. Title I of the Act prohibits most employers from discriminating against individuals on
the basis of disability. 42 U.S.C. § 12112. Title II prohibits discrimination by agencies and
instrumentalities of state and local governments. 42 U.S.C. § 12132. Finally, Title III pro-
hibits privately-owned and operated commercial facilities (called "public accommoda-
tions") from discriminating against individuals on the basis of disability. 42 U.S.C.
§§ 12182 & 12181(7).
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constitutes a "serious and pervasive social problem."23 Among the
various forms of discrimination that people with disabilities frequently
encounter, Congress specifically recognized the "communication bar-
riers" suffered by deaf persons.24 Thus, when Congress enacted the
ADA to "provide a clear and comprehensive national mandate for the
elimination of discrimination against individuals with disabilities," 25 it
clearly contemplated discrimination against deaf persons. Title III of
the ADA specifically prohibits the operators of public accommoda-
tions from discriminating against individuals on the basis of disabil-
ity.26 The ADA defines discrimination as the failure to take necessary
steps to ensure that no individual with a disability is "excluded, denied
services, segregated or otherwise treated differently than other indi-
viduals because of the absence of auxiliary aids and services. '27 Such
auxiliary aids and services include, among other things, the provision
of qualified sign language interpreters necessary to achieve effective
communication.28
B. Both Hospitals and Doctors Must Comply with Section 504 of the
Rehabilitation Act and Title 1 of the ADA
(1) Hospitals
Section 504 of the Rehabilitation Act applies to all entities that
receive "[f]ederal financial assistance. '29 Because Medicaid and
Medicare reimbursements have been held to constitute forms of fed-
eral funding, hospitals receiving such funds are subject to the man-
dates of section 504.30 In this respect, the fact that a hospital is
23. 42 U.S.C. § 12101(a)(2).
24. See generally 42 U.S.C. § 12101(a)(5).
25. 42 U.S.C. § 12101(b)(1). The ADA defines disability as "a physical or mental
impairment that substantially limits one or more of the major life activities of [an] individ-
ual." 42 U.S.C. § 12102(2)(A). Clearly, individuals with hearing impairments, including
the profoundly deaf, are protected by the Act.
26. Title III of the ADA provides: "No individual shall be discriminated against on
the basis of disability in the full and equal enjoyment of the goods, services, facilities, privi-
leges, advantages, or accommodations of any place of public accommodation by any per-
son who owns, leases . . .or operates a place of public accommodation." 42 U.S.C.
§ 12182(a).
27. 42 U.S.C. § 12182(b)(2)(A)(iii).
28. See 42 U.S.C. § 12102(l)(A); 28 C.F.R. § 36.303(b) & (c).
29. 29 U.S.C. § 794(a). Regulations issued by the Department of Health and Human
Services provide that "health, welfare, and other social service programs and activities that
receive or benefit from Federal financial assistance" are covered under the Act. 45 C.F.R.
§ 84.51.
30. Several courts have held that the receipt of Medicare and Medicaid funds consti-
tutes "federal financial assistance" and thus subjects health care providers to the mandates
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privately-operated (as opposed to publicly-operated) does not dimin-
ish its liability under section 504. For example, in United States v. Bay-
lor Univ. Medical Ctr.,31 a private hospital argued that it was not
subject to the mandates of section 504 because it received no direct
federal funding. The Fifth Circuit, citing legislative history and past
federal precedent, held that any facility (whether publicly- or pri-
vately-operated) which receives Medicare or Medicaid reimburse-
ments is deemed a recipient of federal funds and is therefore subject
to the provisions of section 504.32
Hospitals are also clearly subject to the provisions of Title III of
the ADA. Title III applies to "any person who owns, leases (or leases
to) or operates any place of public accommodation. ' 33 Expressly in-
cluded in the definition of a public accommodation are the "profes-
sional office[s] of a health care provider, hospital, or other service
establishment." 34 Thus, as owners and operators of public accommo-
dations, hospitals are subject to the mandates of Title III.
(2) Individual Doctors
An individual doctor's liability under both Title III of the ADA
and section 504 of the Rehabilitation Act depends upon the degree of
control he or she exercises over the practices and policies that led to
the alleged discrimination of a disabled individual. It is clear that doc-
tors practicing in their own offices are subject to both Title III and
section 504 because they exercise ownership and operation 35 of their
own offices' policies and practices. Moreover, the definition of a pub-
lic accommodation under Title III expressly includes "the professional
of section 504 of the Rehabilitation Act. See Frazier v. Board of Trustees of N.W. Miss.
Regional Medical Ctr., 765 F.2d 1278 (5th Cir. 1985), cert. denied, 476 U.S. 1142 (1986)
(holding that receipt of Medicaid and Medicare reimbursements subjects an entity to cov-
erage under section 504); NAACP v. Wilmington Medical Ctr., 453 F. Supp. 280, 293-94
(D. Del. 1978), affd in relevant part, 599 F.2d 1247, 1248 n.4 (3d Cir. 1979) (holding that
hospital's receipt of Medicare and Medicaid triggered Section 504 and Title VI); Vacco v.
Mid Hudson Group, P.C., 877 F. Supp. 143, 149-50 (S.D.N.Y. 1995) (holding that medical
group's receipt of Medicaid and Medicare reimbursements constituted "federal financial
assistance" and subjected it to the mandates of section 504); United States v. University
Hosp. at Stony Brook, 575 F. Supp. 607, 613 & n.4 (E.D.N.Y. 1983), affd in 729 F.2d 144
(2d Cir. 1984) (finding that legislative history reveals Medicare and Medicaid are "federal
financial assistance for purposes of § 504").
31. 736 F.2d 1039 (5th Cir. 1984).
32. Id. at 1044-49 (emphasis added).
33. 42 U.S.C. § 12182(a).
34. 42 U.S.C. § 12181(7)(F).
35. Title III prohibits discrimination by "any person who owns, leases, (or leases to),
or operates any place of public accommodation." 42 U.S.C. § 12182(a).
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office of a health care provider." The court in Mayberry v. Von
Valtier,36 construed this statutory language to mean that an individual
doctor's medical office constitutes "a place of public accommodation
for purposes of the ADA." In fact, the court in Mayberry applied
both Title III of the ADA and section 504 of the Rehabilitation Act to
an individual doctor who allegedly failed to provide a sign language
interpreter to a profoundly deaf patient during office visits. 37 Simi-
larly, in United States v. Morvant,38 the court held that an individual
dentist's office constituted a place of public accommodation under the
ADA. As the "owner, president, and sole director" of his dental of-
fice, the court found that the defendant-dentist "personally falls
within the broad sweep of the ADA.' 39
Doctors practicing within hospitals are liable under Title III and
section 504 only insofar as they control the hospital's policies and
practices. In Howe v. Hull,40 the court held that an individual doctor
is liable under Title III of the ADA as an "operator" 41 of a public
accommodation only where: (a) he or she is in a position of authority;
and (b) within the ambit of this authority he or she has both the power
and discretion to perform potentially discriminatory acts; and (c) the
discriminatory acts are the result of the exercise of the individual's
own discretion, as opposed to the implementation of institutional pol-
icy or the mandates of superiors.42 Applying this standard, the court
found that the defendant-doctor "operated" a hospital within the
meaning of the ADA when he exercised sole discretion over a dis-
criminatory decision not to admit a patient with AIDS.43 The court
found that as an "on-call" admitting physician, the defendant-doctor
had both the authority and discretion to admit persons for treatment.
Moreover, the doctor's decision was not based on the implementation
36. 843 F. Supp. 1160, 1163-1164 (E.D. Mich. 1994).
37. Id. at 1164, 1167. See also Howe v. Hull, 874 F. Supp. 779, 789 (N.D. Ohio 1994)
(finding that doctor who received Medicare and Medicaid funding in his own practice is
covered by section 504 of the Rehabilitation Act); Aikins v. St. Helena Hosp., 843 F. Supp.
1329, 1337-38 (N.D. Cal. 1994) (applying section 504 to an individual doctor based on the
doctor's concession that he received Medicare and Medicaid reimbursements).
38. 843 F. Supp. 1092, 1094 (E.D. La. 1994).
39. Id
40. 873 F. Supp. 72 (N.D. Ohio 1994).
41. 42 U.S.C. § 12182(a).
42. Howe v. Hull, 873 F. Supp. at 77.
43. Id. at 78.
ENSURING EFFECTIVE COMMUNICATIONMarch 1996]
HASTINGS LAW JOURNAL
of a broad institutional policy, but was within the scope of his individ-
ual discretion.44
The court in Aikins v. St. Helena Hospital45 applied a similar stan-
dard when it held that a defendant must have "control" over the pub-
lic accommodation's policies and procedures before he may be liable
under the ADA. The court reasoned that a physician who worked at a
hospital did not "operate" the hospital because, as an independent
contractor,46 he exercised no authority over the hospital's policy (or
lack thereof) regarding the use of sign language interpreters. 47 Thus,
it appears that courts will determine the liability of a doctor practicing
within a hospital based upon an analysis of whether the doctor's ac-
tions were within the scope of his or her own authority and discretion,
or whether such actions were dictated by an institutional policy over
which the doctor had no control.
(3) Deaf Individuals Protected under the Acts
Section 504 of the Rehabilitation Act protects persons who meet
the definition of an "otherwise qualified individual with a disability."
48
Recent court decisions have interpreted this term expansively to en-
compass not only those individuals directly involved in the entity's
central function, but also persons peripherally served by the entity. In
Rothschild v. Grottenthaler,49 deaf parents of hearing students re-
quested that a school district provide them sign language interpreters
at school-sponsored meetings and functions with other parents.50 The
Second Circuit construed the Rehabilitation Act's protections
44. Id. In a separate opinion, the court in Hull v. Howe also held that the defendant-
doctor was personally liable under section 504 of the Rehabilitation Act, as he was a recip-
ient of federal funds: "Defendant... receives Medicare and Medicaid funding in his own
practice. Defendant cannot receive federal funds on the one hand, and on the other deny
he is covered by the FRA [Federal Rehabilitation Act]." 874 F. Supp. 779, 789 (N.D. Ohio
1994).
45. 843 F. Supp. at 1335.
46. Physicians considered to be "independent contractors" are those who work pursu-
ant to a contract with a hospital to provide specified services in exchange for a share of the
hospital's income. ROMAN L. YANDA, DOCTORS AS MANAGERS OF HEALTH TEAMS: A
CAREER GUIDE FOR HOSPITAL-BASED PHYSICIANS 161-62 (1977). Independent contractor
status stands in contrast to a salaried position, in which the physician is then considered to
be an employee of the hospital. Id.
47. Aikins, 843 F. Supp. at 1335.
48. 29 U.S.C. § 794(a). Regulations interpreting section 504 define such persons to be
those "who meet the essential eligibility requirements for the receipt of such services." 34
C.F.R. § 104.3(k)(4).
49. 907 F.2d 286 (2d Cir. 1990).
50. Id. at 288.
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broadly, holding that the Act applied to all services offered by the
covered entity, not just those that are considered central to its opera-
tions.5 1 As such, the school district was required to provide sign lan-
guage interpreters for the deaf parents at school-initiated conferences
that were incident to the academic and disciplinary aspects of their
children's education.5 2
Relying on Rothschild v. Grottenthaler, the court in Aikins v. St.
Helena Hospital extended the protection of section 504 to the deaf
wife of a hospital patient. The court reasoned: "[t]hat Mrs. Aikins
was not a patient at St. Helena should not preclude her from raising
claims under the Rehabilitation Act based on the hospital's failure to
communicate effectively with her in connection with its treatment of
her husband. '53 Under this analysis, a deaf family member who ac-
companies a patient to a health care facility is entitled to the protec-
tions of the Rehabilitation Act, namely the use of interpreters and
auxiliary aids.54
H. The Duty of Health Care Providers to Ensure Effective
Communication with Deaf Patients
Pursuant to the regulations accompanying section 504 of the Re-
habilitation Act, health care providers must render services to deaf
persons that are "equal to" and as "effective" as those it renders to
hearing persons.55 Furthermore, health care providers must not pro-
vide deaf persons with "different or separate" services, or provide
services in a way that limits their participation in a particular pro-
gram.5 6 Deaf persons are entitled to proper notice of the benefits and
services that providers offer, as well as information on waivers and
51. Id. at 291-92. The court reasoned that "[t]he fact that a particular recipient insti-
tution is primarily engaged in the provision of one category of service does not exempt it
from [§504 regulations] in its provision of other services." Id. at 291.
52. Id. at 293.
53. Aikins, 843 F. Supp. at 1337.
54. The Aikins court also applied Title III of the ADA to Mrs. Aikins. 843 F. Supp. at
1335. Under Title III of the ADA, individuals with disabilities are protected against dis-
crimination "in the full and equal enjoyment of goods, services, facilities, privileges, advan-
tages of any place of public accommodation." 42 U.S.C. § 12182(a). To the extent that the
relative of a patient is denied the benefit of understanding communications directed to
them by doctors and hospital staff, they are denied "equal enjoyment" of the services pro-
vided by the health care provider.
55. 45 C.F.R. § 84.52(a)(2)-(3).
56. 45 C.F.R. § 84.52(4)-(5).
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consents to treatment.57 Most significantly, health care providers
must "establish a procedure for effective communication58 with hear-
ing impaired persons for the purpose of providing emergency health
care."' 59 Appropriate auxiliary aids, such as sign language interpret-
ers, are required to achieve the mandate of "effective
communication." 60
The administrative regulations implementing Title III of the
ADA also provide that operators of public accommodations "shall
furnish appropriate auxiliary aids and services where necessary to en-
sure effective communication with individuals with disabilities. ''61 Im-
plicit in this duty is the underlying obligation that an operator of a
public accommodation "communicate effectively with its customers,
clients, patients, or participants who have disabilities affecting hear-
ing, vision, or speech." 62
A. The Meaning of "Effective Communication"
Although "effective communication" is mandated by section 504
and Title III of the ADA, the term is not defined specifically by the
regulations to either statute; nor does case law provide a precise
meaning of this term. In the absence of a legal definition of the term,
the meaning of "effective communication" may be ascertained by ref-
erence to standard dictionary definitions. "Communication" is de-
fined as the "sharing of knowledge by one with another, ' 63 or the
"deliberate interchange of thoughts or opinions between two or more
persons. ' 64 "Effective" means "capable of bringing about an effect. '65
Thus, "effective communication" encompasses the idea that knowl-
edge is shared in a manner that is capable of bringing about a desired
result, that is, the occurrence of a communicative exchange. Under
this interpretation, a health care provider complies with the mandate
57. 45 C.F.R. § 84.52(b). Without the use of interpreters, the informed consent of
profoundly deaf individuals may be impossible to obtain. See Bonnie P. Tucker, Health
Care Providers, Deaf Patients: When Are Interpreters Required?, NAT'L DISABILITY LAW
REP., Nov. 24, 1993, at 3, 4; Michael Lotke, She Won't Look at Me, ANNALS OF INTERNAL
MED., July 1, 1995 at 54, 57.
58. This term deserves special attention and definition. See infra part II. A.
59. 45 C.F.R. § 84.52(c).
60. 45 C.F.R. § 84.52(d).
61. 28 C.F.R. § 36.303(c) (emphasis added).
62. 28 C.F.R. § 36.303 app. B.
63. BLACK'S LAW DICTiONARY 279 (6th ed. 1990).
64. Id. (citing Gulf Oil Corp. v. Harris, 425 P.2d 957, 962 (Okla. 1967)).
65. WEBSTER'S 3D NEW INTERNATIONAL DICTIONARY (1981).
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of effective communication only if knowledge, thoughts, and opinions
are successfully conveyed between patients and medical staff.
66
Alternatively, "effective communication" can be interpreted to
mean that a deaf individual "actually understood" the content of the
communication. This reasoning was used by the Ninth Circuit in Bon-
ner v. Lewis.67 In that case, Bonner, a deaf prison inmate, was pro-
vided with unskilled sign language interpreters whom he could not
understand. 68 The court held that Bonner could assert a cognizable
claim under section 504 because he was unable to fully understand his
rights during administrative and disciplinary hearings, and during
medical sessions with his doctor.69 Bonner's inability to understand
the substance of legal hearings and meetings with his doctor demon-
strated that the prison had failed to ensure truly effective
communication.
Similarly, effective communication in the medical context can be
measured by assessing a patient's ability to understand information
that doctors and staff attempt to communicate. In addition to a pa-
tient's ability to receive information from her doctors, effective com-
munication also includes a patient's right to convey her own thoughts
and opinions to medical staff. Deaf patients must be afforded a means
to describe their symptoms, to relay important information about al-
lergies, for example, and to inform medical staff about the basic cir-
cumstances surrounding their illness or injury. Without interpreters,
deaf patients often have no effective means to convey such informa-
tion; nor may they properly give their consent to medical treatment.70
B. Choosing an Appropriate Auxiliary Aid or Service to Achieve
Effective Communication with Deaf Patients
Although health care providers have a duty to ensure effective
communication with deaf individuals, they have some choice as to the
aids and services they will provide. The ADA defines "auxiliary aids
and services" to include "qualified interpreters or other effective
66. There is evidence that in many instances, effective communication cannot occur
between patients and medical staff absent the use of a qualified sign language interpreter.
See infra part II.C.
67. 857 F.2d 559, 563-64 (9th Cir. 1988).
68. Id.
69. Id. at 564.
70. The miscommunications that occur in the absence of interpreters may lead to
medical complications that are detrimental to the patient's health, and which may form the
basis of malpractice claims against the health care provider. See Tucker, supra note 57, at
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methods of making aurally delivered materials available to individuals
with hearing impairments. '71 Regulations to the ADA provide a de-
tailed list of auxiliary aids and services that health care providers may
use to ensure that deaf persons are afforded effective communication:
Qualified interpreters, notetakers, computer-aided transcription
services, written materials, telephone handset amplifiers, assistive
listening devices, assistive listening systems, telephones compatible
with hearing aids, closed caption decoders, open and closed caption-
ing, telecommunications devices for deaf persons (TDD's), video-
text displays, or other effective methods of making aurally delivered
materials available to individuals with hearing impairments. 72
In choosing the appropriate auxiliary aid or service, regulations to Ti-
tle III "strongly encourage" operators of public accommodations to
consult with deaf persons as to the type of aid or service needed to
achieve effective communication, but they do not specifically mandate
that a deaf person's preference receive "primary consideration. '73
Operators of public accommodations can choose among the various
types of auxiliary aids and services "as long as [the accommodation]
will result in effective communication." 74
The effectiveness of an auxiliary aid or service is measured by a
flexible standard that takes into account the nature of the communica-
tion taking place and the length and complexity of the communication
involved.75 The effectiveness of a particular auxiliary aid or service
will also depend upon the abilities and needs of a specific individual
with a hearing impairment. 76 In most instances, the provision of a
71. 42 U.S.C. § 12102(1)(A).
72. 28 C.F.R. § 36.303(b)(1) (emphasis added). The list is not exhaustive of the vari-
ous aids or services which may be possible. 28 C.F.R. § 36.303 app. B.
73. 28 C.F.R. § 36.303 app. B.
74. Id.; See Dobard v. San Francisco Bay Area Rapid Transit Dist., No. 90-1586, 1993
WL 372256 (N.D. Cal. Jun. 3, 1991), appeal dismissed, 56 F.3d 71 (9th Cir. 1995).
75. The regulations and ADA Technical Assistance Manual provide several examples
of situations reflecting this relative standard. For instance, a bookstore would not be re-
quired to provide a sign language interpreter to a deaf customer, because the typical com-
munication involved in such an instance is simple and can be conducted with the use of a
notepad. 28 C.F.R. § 36.303 app. B. Likewise, no interpreter would be required if a deaf
person were buying film at a camera store because effective communication could likely be
accomplished with the use of written materials. ADA TECH. AssT. MANUAL, § III, 4.3200
(1992). However, where more complex interactions take place, such as in the medical set-
ting, interpreters would be necessary. See infra part II.C.
76. Cf. 42 U.S.C. § 12188(b)(5) (stating that one factor in assessing penalties under
Title III is determining whether the entity "could have reasonably anticipated the need for
an appropriate type of auxiliary aid [or service] needed to accommodate the unique needs
of a particular individual with a disability").
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qualified sign language interpreter is needed to achieve effective com-
munication with deaf persons in medical settings.
77
Moreover, there is reason to believe that health care providers, as
recipients of federal funding under section 504 of the Rehabilitation
Act, are required to give primary consideration to a deaf patient's re-
quest for an interpreter. A policy letter released by the Office for
Civil Rights (OCR) in 1980 attempts to clarify the level of deference
that health care providers must give to a patient's choice of auxiliary
aid or service under section 504. The letter states: "[in most circum-
stances, the deaf person is in the best position to judge which means of
communication will give him/her equal opportunity in health service.
The patient's judgment in choosing effective communication must be
considered of utmost importance. '78 In addition, regulations to Title
II of the ADA, which are congruent with section 504 of the Rehabili-
tation Act,79 state that "primary consideration" should be given to the
deaf person's choice of auxiliary aid or service.80
Thus, if a health care provider and deaf patient disagree as to the
auxiliary aid or service to be provided, a strong presumption should
favor the deaf patient's self-assessed need. This presumption is per-
haps best illustrated by analogous case law in the area of disabled ac-
cess to buildings and architecture. Thie court in Sullivan v. Vallejo City
Unified School District8' held that "deference must be shown to the
manner in which a handicapped person chooses to overcome the limi-
tations created by her disabling condition."82 The court reasoned that
as long as the disabled person's choice is "reasonable," it should be
respected.8 3 This reasoning should extend to the health care context,
77. See infra part II.C.
78. "Position on the Provision of Auxiliary Aids for Hearing-Impaired Patients in In-
patient, Outpatient, and Emergency Treatment Settings," memorandum from Roma J.
Stewart (Director, Office for Civil Rights, Dept. of Health, Education, and Welfare) to
regional directors, Apr. 20, 1980 (cited in Sy DUBOW, NATIONAL CENTER FOR LAW AND
DEAFNESS, LEGAL RIGHTs: A GUIDE FOR DEAF AND HARD OF HEARING PEOPLE 10 (4th
ed. 1992)).
79. Regulations to the ADA provide: "Because title II of the ADA essentially ex-
tends the antidiscrimination prohibition embodied in section 504 to all actions of State and
local government, the standards adopted in this part are generally the same as those re-
quired under section 504 for federal assisted programs." 28 C.F.R. § 35.103 app. A.
80. 28 C.F.R. § 35.160(b)(2).
81. '731 F. Supp. 947 (E.D. Cal. 1990).
82. Id. at 958.
83. The court reasoned: "Put simply, the statute requires accommodation to the
plaintiff's handicap; it does not require that she accommodate to the views of the public
about her condition. In sum, as long as the choices the handicapped person makes con-
cerning how to effectively address her circumstances are reasonable, the Rehabilitation Act
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where a request for a sign language interpreter is "reasonable" if it is
the only effective means through which a deaf person is able to
communicate. 8
4
C. Qualified Sign Language Interpreters Are Required to Achieve the
Mandate of Effective Communication in Health Care Settings
Although a range of auxiliary aids and services are available to
accommodate deaf persons, the complex and serious nature of health
matters and medical decision-making requires a qualified sign lan-
guage interpreter in most instances. Department of Justice regula-
tions suggest that interpreters are required in medical settings where
complex information must be communicated: "It is not difficult to im-
agine a wide range of communications involving areas such as health,
legal matters, and finances that would be sufficiently lengthy or com-
plex to require an interpreter for effective communication. '8 5 This reg-
ulatory provision expressly recognizes that using a qualified
interpreter 86 may indeed be the only way to ensure effective commu-
nication with deaf patients in medical settings. Because ASL is a lan-
guage distinct from spoken English 87 both legal scholars and medical
professionals have concluded that interpreters are required to ensure
effective communication in most medical situations. 88 Courts have
also recognized that because ASL is a separate language with its own
both protects those choices from scrutiny, and prohibits discrimination against the disabled
person on the basis of those choices." Id. (emphasis added).
84. The native language of many profoundly deaf individuals is ASL, which often is
the only means through which they can communicate effectively with others. See supra
note 3.
85. 28 C.F.R. § 36.303 app. B (emphasis added); see Mayberry v. Von Valtier, 843 F.
Supp. 1160, 1167 (E.D. Mich. 1994) (adopting this regulation as part of its analysis in hold-
ing that a deaf patient had a cognizable claim under the ADA for her doctor's refusal to
provide sign language interpreters during office visits).
86. A "qualified interpreter" is defined in the ADA regulations to be one "who is
able to interpret effectively, accurately, and impartially both receptively and expressively,
using any necessary specialized vocabulary." 28 C.F.R. § 36.104. An interpreter in medical
settings should be familiar with medical terminology, anatomy, and other specialized
knowledge of the field. Furthermore, to ensure both confidentiality and impartiality, the
interpreter should not be a family member or friend. See infra part II.D.3.
87. See Rutherford, supra note 3, at 132.
88. Ebert & Heckerling, supra note 12, at 227; Lotke, supra note 57, at 56; MacKinney
et al., supra note 18, at 137; McEwen & Anton-Culver, supra note 1, at 290; Gloria Reis-
man et al., Medical Interpreting for Hearing-Impaired Patients, 237 JAMA 2397, 2398
(1977); Tucker, supra note 57, at 56.
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syntax and unique characteristics, sign language interpreters are nec-
essary in medical contexts.89
Moreover, from a practical standpoint, the absence of interpret-
ers in medical settings places deaf individuals at an unnecessary risk of
receiving poor health care due to a lack of communication with medi-
cal staff. It is only through the use of interpreters that doctors are
able to compile a deaf patient's health history and to obtain a com-
plete description of symptoms so that they can make an accurate diag-
nosis of medical problems.90 Studies show that the absence of
interpreters in medical settings often leads to inaccurate or incomplete
diagnoses.91 Moreover, once a patient's problem has been diagnosed,
his or her consent to perform certain medical procedures must be ob-
tained; this cannot occur if a patient cannot fully understand her doc-
tor for lack of an interpreter.92 Interpreters are also necessary to
allow doctors to give specific instructions to patients during medical
examinations, to explain drug regimens or side effects, and to report
lab test results to patients. 93 Interpreters are also necessary during
89. The court in Tbgg v. Towey, 864 F. Supp. 1201, 1206 (S.D. Fla. 1994), recognized
the distinct nature of ASL as follows: "American Sign Language ("ASL"), the most com-
monly used language, by its very nature does not lend itself to word-for-word translation
into spoken English. ASL's grammar, syntax and word order differ from English and com-
bine to form an independent language" (citing Petersen v. Hastings Pub. Schs., 831 F.
Supp. 742 (D. Neb. 1993) (holding that mental health counselors possessing the ability to
use sign language must be utilized to meet the needs of the deaf community)). In Mayberry
v. Von Valtier, 843 F. Supp. 1160, 1167 (E.D. Mich. 1994), a district court held that the
plaintiff stated a cognizable claim under the ADA because she was able to show that pass-
ing notes to her doctor during visits did not result in effective communication. Her primary
language was not English, but ASL, a wholly distinct language.
90. There is evidence that deaf persons have serious problems "getting their meaning
across" to their doctors and that deaf patients are unlikely to attempt to re-explain them-
selves when they are misunderstood. McEwen & Anton-Culver, supra note 1, at 291. This
can create medical problems, since proper diagnosis cannot take place when physicians are
unable to obtain accurate information from patients. Id.
91. One study found that forty-five percent of deaf patients had long-standing medical
problems that had not been diagnosed when patients had been seen by doctors without the
aid of interpreters. Reisman, supra note 88, at 2398. Thus, the presence of sign language
interpreters appears to be instrumental in obtaining complete patient medical histories and
making accurate diagnoses.
92. Tucker, supra note 57, at 4. One medical professional has expressed the need for
interpreters in obtaining a patient's informed consent as follows: "In the hospital, we
should insist on having an interpreter present if the patient wishes, especially at admission,
for consent and for procedures." Lotke, supra note 57, at 57.
93. See Reisman, supra note 88, at 2397.
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child birth,94 at community heath education classes 95, and during den-
tal visits. 9
6
D. The Use of Ineffective Means of Communication Should Be Avoided
in Medical Settings
Health care providers must be aware that some of their attempts
to communicate with deaf patients are utterly ineffective and inappro-
priate in medical settings. Regulations to the ADA caution providers
of public accommodations against the use of "inappropriate or inef-
fective auxiliary aids."' 97 Nonetheless, many health care providers
continue to use highly ineffective means of communicating with deaf
individuals in medical settings. 98 Studies show that even when doctors
know that the use of sign language interpreters is the preferred means
of communication with deaf patients, most do not use interpreters in
their practices. 99
94. Interpreters are needed to convey instructions from medical practitioners to deaf
women giving birth. One deaf woman explained that she "needed an interpreter to know
what was going on" during the childbirth process. Elaine D'Aurizio, Volunteer Delivers on
Promise: Labor of Love, It's a Girl! Translated into Sign Language, THE RECORD, Sept.
20, 1994, at DI. Her interpreter described the necessity of her services during the child-
birth process: "It's frightening for a hearing person but it's terrifying when you can't hear.
You're surrounded by people in all that pain, all that silence." Id. The sign language inter-
preter was needed to interpret such words as "contraction," "push hard," "hold your
breath," "don't breathe," and "sit up." Id. At one Orange County, California hospital sign
language interpreters are made available to expectant mothers during examinations, tests,
childbirth preparation classes, and during labor and delivery. Marcida Dodson, Interpret-
ers Ease Pain of Deaf Patients, L.A. TIMES, July 17, 1986, Part V, at 1, 19.
95. Interpreters are needed during Lamaze classes, AIDS awareness programs, and in
other community health education settings. See Dodson, supra note 94, at 19; Peinkofer,
supra note 17, at 394.
96. Interpreters are often needed to ensure effective communication between patients
and dentists. Doris J. Stiefel & Edmond L. Truelove, The Role of Rehabilitative Dentistry,
AM. REHABIL., Autumn 1990, at 14, 16. A deaf patient, referring to the need for interpret-
ers in dentists' offices, recently told a local television station in Dallas, Texas that
"[e]xplaining [symptoms] without an interpreter can be unbelievably difficult." News 8
Daybreak (ABC television broadcast, Oct. 31, 1995).
97. 28 C.F.R. § 36.303 app. B.
98. There is hope that attitudes and practices are changing as medical schools take
steps to train their students in deaf awareness issues and communication skills. In Great
Britain, the University of Leeds established one such course that is designed to increase
students' awareness of the communication difficulties commonly experienced by deaf peo-
ple in medical settings. M.C.A. Smith & J. H. Hasnip, The Lesson of Deafness: Deafness
Awareness and Communication Skills Training with Medical Students, 25 MED. EDuc. 319,
319 (1991). The course included exercises in which medical students simulated the experi-
ence of deaf patients and the feelings of helplessness that result from communication fail-
ures. Id. at 320-21.
99. Ebert & Heckerling, supra note 12, at 228.
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(1) Written Notes
Perhaps the most common mistake that health care providers
make is assuming that they can "speak" to deaf patients by passing
written notes to them.100 Note-passing is a slow, cumbersome, and
ineffective form of communication, particularly during medical treat-
ment. More importantly, many profoundly deaf individuals have diffi-
culty comprehending written notes because they have low reading
capabilities.' 0 ' There is evidence that deaf persons tend to feign un-
derstanding when their physicians use written notes, rather than re-
veal their inability to understand the written communication. 02 And,
just as it is difficult for a deaf individual to understand written notes, it
may also be difficult for profoundly deaf individuals to initiate com-
munications in writing with their doctors, given their poor written
communication skills.'03
Scholars have recognized that deaf people struggle with many of
the same communication difficulties in medical settings as do non-
English-speaking immigrants. One scholar explains "[flor a doc-
tor.., to write notes to an ASL user in English would be of little-if
any-value in most situations, just as it would be of no value for a
health care practitioner to write English notes to a Spanish-speaking
person."' A recent study shows that deaf patients, like non-English-
speaking immigrant patients, receive inferior medical care due to
communication barriers with their doctors. 0 5 In fact, due to the scar-
100. A recent study shows that passing written notes back and forth is the most com-
mon method by which doctors communicate with their deaf patients. Thirty-four percent
of doctors reported using writing to communicate with deaf patients. Id. at 227.
101. One scholar commented on the reading ability of profoundly deaf individuals as
follows: "[M]any deaf individuals without the benefit of formal post-secondary education
enter adulthood reading at or below a fourth-grade level and remain at this plateau
throughout their adult lives." Joseph H. Bochner, English in the Deaf Population, in DEAF-
NESS AND COMMUNICATION: ASSESSMENT AND TRArNING 107, 109 (Donald G. Sims et al.
eds., 1982). This difficulty with written communication occurs because the native language
of profoundly deaf individuals is ASL, with written English functioning as their second
language.
102. Nemon, supra note 16, at 21. Deaf patients sometimes pretend to understand
what has been said to them to avoid "uncomfortable interactions." Id. In one instance, a
young deaf woman died from an allergic reaction to penicillin-she had only "pretended"
to understand her doctor when he asked if she was allergic to the drug. Id. This unfortu-
nate misunderstanding could have been avoided with the use of a sign language
interpreter.
103. One scholar has concluded: "[p]erhaps the most striking characteristic of the writ-
ten language of deaf individuals is the proliferation of errors or deviations from the norms
of standard English grammar and usage." Bochner, supra note 101, at 111.
104. Tucker, supra note 57, at 3.
105. McEwen and Anton-Culver, supra note 1 at 289.
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city of sign language interpreters in medical settings, deaf patients are
less able to express themselves to doctors in their customary language
(ASL) than are non-English-speaking immigrants. 10 6 Thus, there is an
even wider communication gap between deaf patients and medical
staff, and deaf patients experience more misunderstandings with doc-
tors than do other non-English-speaking groups.
10 7
It is not surprising, then, that regulations to the ADA specifically
acknowledge that written materials and note-passing are insufficient
to achieve effective communication in medical settings. The regula-
tions specifically state that the use of a notepad would be "insufficient
to permit effective communication in a doctor's office when the mat-
ter to be decided was whether major surgery was necessary."'01 8 At
least one court has recognized that doctors passing notes to patients in
medical settings may not result in effective communication.' 0 9 Given
the well-documented problems that deaf individuals have with written
communication, the use of note-passing as a communication solution
is inappropriate in most medical contexts.
(2) Lipreading
Health care providers often assume that deaf patients can "lip-
read" or "speechread" 1 0 words that are spoken to them. Lipreading,
however, is an ineffective means of communication for most pro-
foundly deaf people because forty to sixty percent of English sounds
are homophonous, making it difficult to understand what is spoken."'
Even those who have the ability to lipread can understand only a
106. Id. at 290.
107. Id. at 291. The authors of the study explain the difference in treatment of the two
groups: "Immigrants are not expected to read lips in English or to read a note written in
English, nor is it assumed that they are mentally retarded if incapable of composing gram-
matically correct written questions in English. Yet these are the expectations and assump-
tions made by many health care workers regarding deaf patients." Id. at 291.
108. 28 C.F.R. § 36.303 app. B.
109. In Mayberry v. Von Valtier, 843 F. Supp. 1160 (E.D. Mich. 1994), the court denied
the defendant-doctor's motion for summary judgment on the basis that the plaintiff, a deaf
patient, "submitted evidence which would tend to show that passing notes in the doctor's
office during treatment did not result in effective communication," as required under the
ADA. Id. at 1167.
110. Speechreading is defined as "a visual, oral-language communication skill that en-
ables a person to obtain linguistic information by watching the sequential, articulatory
movements of a speaker's lips, jaws, adjacent facial musculature, and facial expressions."
Marjorie Ademson Jacobs, Visual Communication (Speechreading) for the Severely and
Profoundly Hearing-Impaired Young Adult, in DEAFNESS AND COMMUNICATION: AssEss-
MENT AND TRAINING 271, 273 (Donald G. Sims et al. eds., 1982).
111. One medical doctor concludes that "lipreading is not just a visual skill-75 per-
cent of it is a sort of inspired guessing or hypothesizing, dependent on the use of contextual
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small percentage of what is being spoken to them, and miscommunica-
tion is common." 2 In addition, environmental factors that are usually
beyond the control of the deaf individual can interfere with the pro-
cess of lipreading." 3 Because lipreading can result in serious miscom-
munication that could endanger the life of a deaf patient, it should
never be relied upon as a primary mode of communication in medical
settings.
14
(3) The Use of Unqualified Interpreters
Regulations to the ADA define a "qualified interpreter" as "one
who is able to interpret effectively, accurately, and impartially both
receptively and expressively, using any necessary specialized vocabu-
lary.""' 5 Unfortunately, when attempting to communicate with deaf
patients, health care providers sometimes enlist the assistance of un-
qualified interpreters. For example, a hospital may utilize an em-
ployee who has limited signing ability-perhaps he or she can
fingerspell" 6 or use Pidgin Sign English"T7-in lieu of hiring a quali-
clues." OLIVER SACKS, SEEING VOICES: A JOURNEY INTO THE WORLD OF THE DEAF 71
n.74 (1990).
112. At best, deaf persons can understand only about one-third of English words that
are spoken to them. Sandra L.H. Davenport, Improving Communication with the Deaf
Patien 4 J. FAM. PRACt. 1065,1066 (1977); MINDEL & McCAY, THEY GROWN IN SILENCE
91 (1976). Many physicians are not aware of the great potential for miscommunication
associated with lipreading, which may cause them to forego the use of a sign language
interpreter. Ebert & Heckerling, supra note 12, at 228. Thirty three to thirty seven percent
of deaf patients reported understanding only some or very little of what was being spoken
to them by medical personnel through lipreading. Id.
113. The ability to lipread is dependent upon a'number of factors. These factors in-
clude the visual acuity of the deaf individual, the distance and viewing angle from which
the speaker is observed, and the background illumination of the room. Accents, speech-
impediments, mustaches, and gestures covering the mouth also interfere with the process.
Lotke, supra note 57, at 123. See Jacobs, supra note 110, at 273 (explaining the importance
of visual and auditory attention when speechreading). A patient's medical condition can
also affect his or her ability to effectively speechread. For example, it may be especially
difficult for patients to speechread when they are in pain or if they are groggy after surgery.
See What If Your Patient is Also Deaf?, supra note 15, at 62.
114. Of course, if a deaf patient prefers to communicate through lipreading, that re-
quest should be honored. In such instances, the deaf patient may require an oral
interpreter.
115. 28 C.F.R. § 36.104.
116. Fingerspelling, in which words are spelled letter by letter, is only one component
of ASL. Susan D. Fischer, Sign Language and Manual Communication, in DEAFNESS AND
COMMUNICATION: ASSESSMENT AND TRAINING 90, 92 (Donald G. Sims et al. eds., 1982).
The use of fingerspelling is slow and cumbersome in most contexts, especially those in
which lengthy words and complex medical matters must be communicated.
117. Pidgin Sign English (PSE) consists of the use of ASL signs, fingerspelling, and
invented signs for English. PSE serves as an "interface between the deaf culture and lan-
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fled sign language interpreter. Such persons usually lack the special-
ized signing skills to interpret complex medical terminology to
patients;118 also, they may be unfamiliar with deaf culture and the par-
ticular skills needed to communicate effectively with deaf individu-
als.119 As such, these individuals are not "qualified" within the
meaning of the ADA. Moreover, the use of an unqualified signer is
slow, tedious, and also dangerous, because there is the potential that
such a signer will misinterpret and convey erroneous information to
either the patient or the doctor.'
20
Another inadequate "solution" is the practice of maintaining a
list of "volunteer" interpreters from the surrounding community who
are marshalled when an interpreter is needed. This arrangement is
inadequate because there is no guarantee that these persons are avail-
able to sign. By definition, a "volunteer" is not obligated to interpret
in any given situation. Also, a health care provider using a volunteer
interpreting list may fail to monitor the overall competency of the in-
terpreters in the manner that a certified interpreting service would.
guage and the hearing culture and language." Because PSE is a mixture of two language
forms, it may be used differently, depending on the native language of the user. Fischer,
supra note 116, at 102. Thus, communication problems may occur when a hearing person
communicates in PSE with a deaf individual whose primary language is ASL.
118. Sometimes even simple concepts cannot be communicated effectively to a non-
qualified interpreter. For instance, a Milwaukee hospital that used volunteer-employee
interpreters instead of hiring professional interpreters changed its policy after an incident
in which an unskilled employee-interpreter failed to understand a deaf patient's simple
request to use the restroom. Gilligan Sender, Tearing Down the Walls of Isolation: Deaf,
Hard of Hearing Find They Have to Educate Businesses Into Complying with ADA, Busi-
NESS J.-MILWAUKEE, Apr. 9, 1994, at Al.
119. In emergency situations or situations where complex medical issues must be com-
municated, a person who has no experience with deaf culture will be hindered in their
ability to assist in effective communication. In describing the attributes of an effective sign
language interpreter, commentators have noted that the interpreter should have a knowl-
edge of "deafness and the deaf community." Holly Elliott et al., Assessment from the Per-
spective of the Deaf Therapist, in MENTAL HEALTH ASsEssMENT OF DEAF CLIENTS: A
PRACTICAL MANUAL 143, 159 (Elliott et al. eds., 1987).
120. Hospitals should not be discouraged from training current employees to use basic
sign language for those concepts and words that are used frequently in medical settings.
For instance, at a hospital in Livingston, New Jersey, over 60 employees participated in a
five-week "lunch-hour" course in basic sign language interpretation. Andrew H. Malcolm,
Over Lunch, Learning Signs of Understanding, N.Y. TIMES, July 5, 1992, at B3. Similarly,
medical emergency and rescue workers in Prince William County, Virginia are required to
attend training sessions in which they learn basic communication skills that are useful in
treating deaf patients. Kathleen Kennedy Manzo, Local Man Loses His Hearing-and
Finds a Cause, WASH. POST, Oct. 17, 1991, at V1. While it is beneficial for medical and
emergency service employees to be trained in basic signing skills, the rudimentary knowl-
edge of these employees should never be used as a substitute for the provision of qualified
sign language interpreters.
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Finally, perhaps the most serious mistake a health care provider
can make is to rely on a deaf patient's family members to interpret.121
Family members invariably lack the impartiality 22 required of a quali-
fied interpreter. Family members may alter or edit what the doctor
has said to spare the feelings of their deaf family member.123 The use
of family members as interpreters fails to meet proper standards of
confidentiality and in essence, denies the deaf patient her privacy. In
addition, a family member may lack specialized training in signing
medical terminology. Regulations to the ADA expressly recognize
that family members and friends are generally not considered "quali-
fied" interpreters:
In certain circumstances, notwithstanding that the family member
or friend is able to interpret or is a certified interpreter, the family
member or friend may not be qualified to render the necessary
interpretation because of factors such as emotional or personal in-
volvement or considerations of confidentiality that may adversely
affect the ability to interpret effectively, accurately, and
impartially. 1
24
Thus, a health care provider should not ask a deaf patient to utilize
the interpreting services of family or friends in lieu of supplying a
qualified interpreter.
E. The Undue Burden Defense
Although qualified sign language interpreters are often necessary
to achieve effective communication, many health care providers are
reluctant to pay for such interpreters. It is clear that the cost of pro-
viding interpreters may not be financed by surcharges to deaf patients
or by billing a deaf patient's insurance carrier.125 However, under Ti-
121. A recent study found that friends or relatives were used to interpret in nineteen
percent of encounters between deaf patients and their physicians. Ebert & Heckerling,
supra note 12, at 228.
122. Regulations to the ADA require that a qualified interpreter render his or her
services "effectively, accurately, and impartially." 29 C.F.R. § 36.104 (emphasis added).
123. Nemon, supra note 16, at 23. Relying on family members to interpret in medical
settings can prove awkward and distressing for both the patient and family member. Con-
sider one instance in which a 15-year-old girl, while gratuitously serving as an interpreter in
a doctor's office, was forced to convey to her parents that her mother had cancer. Id.
124. 28 C.F.R. § 36.104 app. B (1995) (emphasis added).
125. 28 C.F.R. § 36.301(c) (1995). Many commentators have suggested that insurance
companies should pay for interpreter fees during medical visits. Henry C. Warner, The
Marketing of Interpreter Services for the Deaf, AM. ANNALS OF THE DEAF, Dec. 1986, at
365, 365 (suggesting that states establish committees to negotiate with health insurance
companies to cover the cost of interpreter fees incurred during the treatment of deaf pa-
tients); See MacKinney et al., supra note 18, at 137 (suggesting that because of the "legal as
well as medical [need] for interpreters, insurance companies should cover this cost"); See
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tle III of the ADA, health care providers need not supply a particular
auxiliary aid or service if such action would "fundamentally alter"'126
the nature of their program or would result in an "undue burden." 127
Health care providers may, in limited circumstances, assert the "un-
due burden" defense in response to a request for an interpreter.
(1) The Standard for Determining "Undue Burden"
Once a patient requests the provision of a sign language inter-
preter, a health care provider has the burden of proving that a pa-
tient's proposed accommodation is unreasonable and poses an "undue
burden" upon the operation of its facility. Regulations to the ADA
explain that the factors used to determine "undue burden" under Title
III are the same as those that are used to determine whether an "un-
due hardship" exists under the employment provisions of Title I of the
Act.128 Under this standard, undue burden is defined as a "significant
difficulty or expense,"' 2 9 and must be determined in light of the fol-
lowing factors: (1) the nature and cost of the accommodation; (2) the
overall financial resources of the site or sites involved; (3) the geo-
graphic separateness and the administrative or fiscal relationship of
the site in question to a parent corporation or entity; (4) the overall
financial resources of any parent corporation or entity; and (5) the
type of operation of the parent entity, including the composition,
structure, and functions of the workforce. 130
In weighing these factors, courts must make evaluations of undue
burden on a case-by-case basis and in accordance with the general
principles developed in section 504 of the Rehabilitation Act and its
accompanying case law. 13' In instances where the cost of interpreters
also Daniel B. Novak, And you thought CLIA regs were absurd, MED. ECON., Aug. 7,1995,
at 93, 93 (proposing that the ADA be amended so that health care providers be allowed to
bill the patient's insurance carrier for the "extra charge" of providing an interpreter).
126. 42 U.S.C. § 12182(b)(2)(A)(iii) (1994). It seems unlikely that a health care pro-
vider could prove that the provision of interpreters would "fundamentally alter" the nature
of a health care provider's programs and services. See Tucker, supra note 57, at 3.
127. 42 U.S.C. § 12182(b)(2)(A)(iii) (1988 & Supp. V 1993).
128. 28 C.F.R. § 36.303 app. B (1995).
129. 28 C.F.R. §§ 36.104 & 36.303(a) (1995).
130. 28 C.F.R. § 36.104 (1995).
131. Regulations to Title III of the ADA provide the following: "Both of these statu-
tory limitations [undue burden and fundamental alteration] are derived from existing regu-
lations and case law under section 504 and are to be applied on a case-by-case basis (see,
e.g., 28 C.F.R. 39.160(d) and Southeastern Community College v. Davis)." 28 C.F.R.
§ 36.303 app. B (1995). The seminal case of Southeastern Community College v. Davis,
442 U.S. 397 (1979), established that federal recipients need not provide accommodations
that would cause "undue financial or administrative burdens." Id. at 412. In that case, the
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is found to pose an undue burden, a health care provider must still
provide an "alternative" aid or service to the maximum extent that
such accommodation is possible.
132
(2) Application of Undue Burden Analysis to Health Care Providers
Thus far no reported cases have substantively determined
whether the cost of providing qualified sign language interpreters for
deaf patients constitutes an "undue burden" to hospitals or individual
doctors' offices.133 Because a case-by-case method is used by courts in
evaluating the undue burden defense, generalizations regarding all
hospitals and health care providers are difficult to make. Making pre-
dictions is also difficult because courts are free to choose how much
weight to allocate to each factor when determining undue burden, as
neither ADA nor section 504 regulations specify the relative weight to
be afforded to each factor.
Thus, when determining whether the provision of sign language
interpreters poses an undue burden to a particular health care facility,
it is helpful to review cases decided under section 504 of the Rehabili-
Supreme Court denied a deaf nursing student's request to have an attendant with her at all
times when caring for patients, finding that such an accommodation would fundamentally
alter the nature of the program and would pose an undue burden on the college. ld. at 411-
14. In reaching this conclusion, the Court stated that section 504 does not impose an "af-
firmative-action obligation on all recipients of federal funds." I& at 411. Later, in Alexan-
der v. Choate, 469 U.S. 287 (1985), the Supreme Court clarified the distinction it had made
(in Southeastern Community College v. Davis) between affirmative action and reasonable
accommodation. The Court announced that although section 504 does not require federal
recipients to make "fundamental or substantial modifications" to their programs, they are
required to make "reasonable modifications" to accommodate persons with disabilities. Id
at 300 n.20. The Court emphasized that any determinations of undue burden must be
"responsive to two powerful but countervailing considerations-the need to give effect to
the statutory objectives and the desire to keep § 504 within manageable bounds." I& at
299.
132. 28 C.F.R. § 36.303(f) (1995).
133. Although there have been a few cases involving health care providers' duties to
ensure effective communication with their deaf patients, none have reached a substantive
determination on the issue of undue burden. See Aikins v. St. Helena Hosp., 843 F. Supp.
1329, 1336 (N.D. Cal. 1994) (refusing to find that the provision of interpreters for deaf
patient's wife would have imposed undue burden on hospital); Mayberry v. Von Valtier,
843 F. Supp. 1160, 1167 (E.D. Mich. 1994) (foregoing analysis of undue burden defense
because defendant-doctor had previously admitted at a deposition that she could afford to
pay for the deaf patient's interpreter service); Vacco v. Mid Hudson Medical Group, 877 F.
Supp. 143, 149 (S.D.N.Y. 1995) (holding that state had standing to sue a clinic to enforce
ADA and Rehabilitation act for failure to provide sign language interpreters at medical
examinations); Schroedel v. New York Univ. Medical Ctr., 885 F. Supp. 594,599 (S.D.N.Y.
1995) (failing to reach the issue of undue burden after holding that a deaf patient lacked




tation Act. Courts have required the provision of sign language inter-
preters in educational settings, upon finding that such an
accommodation would not impose an undue burden on colleges and
school districts.134 In other contexts, courts have compared the cost of
an accommodation to the overall budget of a business or program and
found that the cost of an accommodation does not constitute an undue
burden when it is relatively small in light of a entity's overall
budget.1
35
Under this analysis, which is consistent with the multi-factored
approach contained in the administrative regulations to the ADA,136 a
health care provider's overall budget would be compared with the cost
of providing interpreters for deaf patients. Given large hospital budg-
ets and the relatively small cost of providing interpreters for deaf pa-
tients,137 it seems difficult to imagine that a hospital could prove that
supplying an occasional sign language interpreter would constitute an
undue burden on its facility. Because the cost of an interpreter is
weighed against the overall financial resources of the hospital, it is
unlikely that such an accommodation would result in "significant diffi-
134. The Eleventh Circuit, in United States v. Board of Trustees for Univ. of Alabama,
908 F.2d 740 (11th Cir. 1990), affirmed the decision of a lower court ordering a university
to provide auxiliary aids and services, including sign language interpreters, for its students,
faculty, and staff members. The court found that the overall cost of providing sign language
interpreters would not constitute an undue burden on the university. Id. at 749, n.5. Fur-
thermore, the court held that under section 504, federal recipients may not force disabled
individuals to prove that they lacked the financial means to pay for their own sign language
interpreters. Id. at 746-47. Similarly, in Camenisch v. University of Texas, 616 F.2d 127, 133
(5th Cir. 1980), vacated and remanded on other grounds, 451 U.S. 390 (1981), the Fifth
Circuit affirmed a lower court's ruling which ordered a university to provide and pay for
sign language interpreters for a deaf graduate student during classes, finding that such
accommodation would pose no undue burden to the university. Finally, the Second Cir-
cuit, in Rothschild v. Grottenthaler, 907 F.2d 286, 293 (2d Cir. 1990), found that a school
district would not suffer undue burden if it provided sign language interpreters to the deaf
parents of a hearing child at school-initiated conferences incident to academic and discipli-
nary aspects of their child's education.
135. In Nelson v. Thornburgh, 567 F. Supp. 369 (E.D. Pa. 1983), affd 732 F.2d 146 (3d
Cir. 1984), cert. denied, 469 U.S. 1188 (1985), the court compared the cost of providing
half-time readers for blind employees with the recipient-employer's overall budget. The
recipient was a county Department of Public Welfare with a yearly administrative budget
of $300,000,000 and the reader for the blind was estimated at a cost of $6,000 per year. The
court found that the provision of readers for the blind did not constitute an undue hard-
ship, given the recipient's large overall budget. Id. at 376-80.
136. 28 C.F.R. § 36.104. See supra note 130 and accompanying text.
137. Telephone interview with Patty Davis, Bay Area Communication Access (Mar. 7,
1996). Results of an informal survey of San Francisco Bay Area hospitals indicate that
most hospitals spend between $2,000 to $12,000 each year on interpreting services for the
deaf. (Survey on file with Hastings Law Journal).
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culty or expense."'1 38 Furthermore, the cost of individual doctors' of-
fices providing interpreters is, in most cases, minimal, particularly if
the physician has only a few deaf patients.
139
Yet, some physicians contend that paying for interpreting services
to communicate with patients during office visits results in an eco-
nomic burden.140 Such physicians often focus on a comparison of the
cost of an interpreter and the cost of the office visit. This type of
comparison, however, is not the standard under which undue burden
is measured. Rather, the undue burden analysis compares the cost of
the accommodation (i.e. providing an interpreter) with the overall fi-
nancial resources of the doctor's business.' 41 Under such an analysis,
it is unlikely that the cost of providing an interpreter for an occasional
deaf patient would pose an undue burden on a doctor's office.142
However, there may be some instances in which providing inter-
preters could pose an undue burden on an individual doctor's practice.
138. See Tucker, supra note 57, at 3.
139. It is estimated that for an individual doctor's office that schedules appointments
with deaf patients a few timesper month, the yearly cost of providing sign language inter-
preters is at or below $1,500. Davis, supra note 137.
140. One sole-practicing physician expressed his frustration at providing interpreters
for his deaf patients as follows:
For 10 years ... I have communicated with our deaf patients quite well by lip-
reading, writing notes, or using family or friends to interpret .... I finally gave in
and asked the [social services] commission to arrange for a signer. She came from
some 25 miles away and billed us for 90 minutes of travel time at $23.75 per hour,
plus mileage. She also charged for 40 minutes of interpreting time, although the
routine office visit took only about 15 minutes. That came to a total of $68.39 ....
Since that visit, Mary [the patient] has agreed to come in without an interpreter.
We communicate in writing, which works fine.
Novak, supra note 125, at 93. Another physician also cites cost the reason why doctors fail
to use interpreters with their deaf patients:
I can tell you in a nutshell why physicians are not using paid interpreters to see
their deaf patients. For a Level II visit for a deaf patient who has Medicare, total
reimbursement in my geographic area is only $26.46. An interpreter costs $25 per
hour with a 1-hour minimum. With an office overhead of a little over 50%, 1 lose
money every time I see that patient .... Until Medicare pays for the cost of a
paid interpreter, physicians are not going to be willing to use interpreters, or per-
haps to even see deaf patients.
Communicating with Deaf Patients: Includes Reply Letter to the Editor, 274 JAMA 794,
795 (1995). Indeed, in 1992, a group of doctors in Utah informed state officials that they
would no longer treat deaf patients if they were forced to pay for sign language interpret-
ers during office visits. Anne Wilson, Utah Doctors Balk at Bankrolling Deaf Interpreters,
SALT LAKE TRTBUNE, Dec. 25, 1992, at B1. Physicians should be aware, however, that such
a refusal to treat deaf patients constitutes discrimination under Title III of the ADA. 42
U.S.C. § 12182(b)(1)(A)(i).
141. 28 C.F.R. § 36.104. See supra note 130 and accompanying text.
142. See Davis, supra note 137.
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For instance, if a doctor serves a large number of deaf patients whose
health care costs are funded entirely by Medicare, the doctor might
suffer an undue hardship if required to hire an interpreter for all pa-
tients.143 In such circumstances, it is important to remember that even
if an individual doctor successfully proves that providing sign language
interpreters would constitute an undue burden, he or she must still
provide the best "alternative" aid or service that is possible under the
circumstances. 144 For example, a less costly way for an individual doc-
tor to meet the needs of deaf patients might be to hire a dual-status
employee who is a qualified interpreter, but serves an additional func-
tion in the doctor's practice, such as a receptionist/interpreter or
nurse/interpreter. 145 Such arrangements, however, must be closely
scrutinized to ensure that dual-status employees are "qualified" within
the meaning of both Acts.
Ill. Health Care Providers' Duty to Establish and Implement
a Formal Policy for Providing Sign Language
Interpreters for Deaf Patients
The duty of ensuring effective communication means that health
care providers must develop and implement policies for supplying in-
terpreters and other auxiliary aids to enable doctors and their deaf
patients to exchange information successfully. To accomplish this,
health care providers have a two-stage obligation. First, they must
employ a mechanism or policy whereby a range of auxiliary aids and
services are made available to deaf patients. Second, they must imple-
ment that policy in an efficient manner that ensures effective commu-
nication. This duty requires that health care providers establish their
policy well in advance of the immediate communication needs of a
deaf patient.1 4
6
143. Tucker, supra note 57, at 3.
144. 28 C.F.R. § 36.303(f) (1995).
145. See infra part IV.A.3.
146. See Dubow, supra note 78, at 113-115 (suggesting guidelines for hospitals in devel-
oping policies and procedures to serve the communication needs of deaf patients); Patricia
Golden and Marian Ulrich, Deaf Patients' Access To Care Depends On Staff Communica-
tion, HOSPITALS, JAHA, May 16, 1978, at 86, 87 (1978) (recommending that health care
providers establish procedures for achieving effective communication in advance of pa-
tient's arrival for treatment).
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A. Ad-Hoc Decision-Making Frustrates the Goal of Effective
Communication
A well-planned policy for the provision of qualified interpreters is
crucial because ad-hoc decision-making about accommodations for
deaf patients frustrates the underlying purpose of the Acts, which is to
prevent discrimination and unequal treatment. There are many prac-
tical reasons why ad-hoc decision-making is unacceptable. First, it
may have a "chilling effect" on the willingness of deaf persons to seek
health care because they may fear miscommunication with hospital
staff in the absence of a qualified interpreter.147 Second, the absence
of a policy for the provision of interpreters shifts the burden of estab-
lishing effective communication to the deaf patient. It presumes that
deaf patients are aware of their legal right to auxiliary aids and serv-
ices and feel confident to assert this right in what may be an intimidat-
ing, high-stress, or frightening medical situation. Third, the absence of
a policy invites compromise and hasty, last-minute decisions by per-
sons lacking adequate knowledge of the communication needs of deaf
persons. Finally, ad-hoc decisions create a time-lag in the rendering of
accommodations for the deaf patient and may delay the communica-
tion of critical information. When auxiliary aids or services are even-
tually provided, they may come too late or at the least, their late
arrival may cause unnecessary stress and anxiety for the deaf patient.
Such ad-hoc decision-making was condemned by the court in
Tyler v. City of Manhattan1 48 which held a public entity in violation of
the ADA when it responded to individual requests for accommoda-
tions on an ad-hoc basis.149 In Tyler, the defendant-city contemplated
providing accommodations only after a disabled person specifically
identified an accessibility problem and requested an accommoda-
tion. 50 By the same reasoning, it is not enough for health care provid-
ers to merely respond on an ad-hoc basis to deaf persons arriving for
medical treatment. Providers have an affirmative duty to establish a
comprehensive policy in compliance with the ADA and section 504, in
advance of any request for auxiliary aids or services.
147. See supra note 17 and accompanying text.
148. 857 F. Supp. 800 (D. Kan. 1994).
149. In finding a violation of the ADA, the court reasoned that "it is not enough for
the City to adopt an approach of responding on an ad hoc basis to specific individual
complaints." Id. at 815. Although this case arose under Title II of the ADA, its reasoning
is sound and should be applied to the duty of health care providers under section 504 of the
Rehabilitation Act and Title III of the ADA.
150. 875 F. Supp. at 808.
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B. Suggestions for Developing and Implementing a Policy for Providing
Sign Language Interpreters
Neither the ADA nor the Rehabilitation Act's regulations set
forth a precise plan that health care providers must follow to ensure
effective communication with deaf patients. The California Legisla-
ture however, has set forth detailed steps that acute care hospitals
must take to ensure that interpreters are available for both non-Eng-
lish speaking patients as well as deaf patients. Section 1259 of the
California Health and Safety Code requires hospitals to make ar-
rangements for interpreters, including sign language interpreters,
where "language or communication barriers" exist between patients
and hospital staff.151 Under this statute, acute care hospitals must per-
form a series of steps to develop a policy for providing interpreters. 152
The measures contained within section 1259 should serve as a
model for all health care providers in formulating policies for effective
communication with deaf patients. In addition, the National Center
for Law and Deafness has developed a set of guidelines to aid health
care providers in meeting the communication needs of deaf pa-
tients.153 These sources, taken together with suggestions from medical
professionals, 154 create several general principles that should be used
by health care providers in formulating a policy for effective
communication:
(1) A system must be established for obtaining qualified sign lan-
guage and oral interpreters on a twenty-four hour a day basis. Cer-
tified interpreters should be obtained through an interpreting
service or registry. If health care providers employ their own inter-
preters, they must be "qualified" within the meaning of the ADA
and must be able to interpret medical concepts and terminology.
The system for obtaining interpreters must be expedient so as to
prevent delays.
151. CAL. HEALTH & SAFETY CODE § 1259(a) (West 1996). The California Legislature
made a finding that "access to basic health care services is the right of every resident of the
state." As such, § 1259(a) provides: "[I]t is the intent of the Legislature that where lan-
guage or communication barriers exist between patients and the staff of any general acute
care hospital, arrangements shall be made for interpreters or bilingual professional staff to
ensure adequate and speedy communication between patients and staff." Sign language
interpreters are specifically included in the definition of "interpreter." CAL. HEALTH AND
SAFETY CODE § 1259(b) (West 1996).
152. CAL. HEALTH & SAFETY CODE § 1259(c) (West 1996). While section 1259 does
not appear to give rise to a private right of action, administrative and criminal remedies are
available. See Aikins v. St. Helena Hosp., 843 F. Supp. 1329, 1341 (N.D. Cal. 1994).
153. Dubow, supra note 78, at 113-14.
154. See Ebert & Heckerling, supra note 12, at 229; Lotke, supra note 57, at 56-57;
MacKinney et al., supra note 18, at 136-37; Golden & Ulrich, supra note 146, at 87-90;
Reisman et al., supra note 88, at 2398.
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(2) Notice of the availability of interpreters must be conspicuously
posted in emergency rooms, admitting areas, at entrances, and in
outpatient areas. Such notice should inform patients that interpret-
ers services are available upon request, at no cost to them and
should include information on the procedure by which interpreters
are made available. The notice should also contain a TDD/TTY
number and telephone number where problems regarding the inter-
preter service may be reported.
(3) Upon admission to a health care facility or when scheduling an
appointment for a medical visit, patients must be informed that in-
terpreters are available, upon request, at no cost to them. If the
patient requests an interpreter, he or she should be asked to indi-
cate the type of interpreter needed (sign language or oral inter-
preter). To the greatest extent possible, the gender of the
interpreter should be matched with the gender of the patient. If a
deaf patient has a preference for a particular interpreter who is
available in the community, this request should be honored, if possi-
ble. The deaf patient should be informed that in the event that he
or she is unable to communicate with a particular interpreter, an-
other interpreter will be provided.
(4) If the patient expresses that he or she does not want an inter-
preter, other auxiliary aids and services must be made available to
enable the patient to effectively communicate with doctors and staff.
(5) Health care providers should review all written forms, waivers,
documents, and informational materials with deaf patients to deter-
mine whether such information must be explained by an interpreter.
(6) Interpreters must be provided, as needed, throughout a pa-
tient's treatment, and particularly in these instances: (a) When tak-
ing a patient's medical history; (b) when obtaining the patient's
informed consent for treatment; (c) when diagnosing an ailment or
injury; (d) when reporting the results of lab tests; (e) when explain-
ing medical procedures to be performed on the patient; (f) during
treatment or surgery, as well as during recovery after surgery; (g)
when describing drug regimens and side effects; and (h) when dis-
charging a patient.
(7) The patient's use of sign language as a primary language should
be recorded on the patient's medical chart, hospital bracelet, bed-
side notice, or nursing card.
(8) Staff members must be educated about the needs of deaf pa-
tients and instructed on how to implement the health care pro-
vider's interpreter policy.
(9) Health care providers should form liaison groups with the deaf
community to ensure the adequacy of their interpreter services and
to better understand the needs of the deaf community.
In addition to developing a policy for providing sign language inter-
preters, health care facilities must also be equipped with auxiliary
aids, including telecommunications devices for the deaf (TDD/
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TTYs). 155 In hospitals, light warning devices (strobes) for alarms or
doorbells and closed-captioned decoders for televisions should also be
installed. These devices are inexpensive and can greatly increase the
level of communication that deaf patients experience.1 56 Hospital
staff members should also be provided with standard picture and
phrase sheets to be used in routine communications with deaf patients
when interpreters are not immediately available. Visual aids such as
charts, pictures, and three dimensional models should also be
available.
157
IV. Practical Suggestions for Obtaining and Financing the
Provision of Sign Language lInterpreters
A. Methods of Obtaining Qualified Sign Language Interpreters
(I) Use Interpreter Services and Registries to Obtain Interpreters on an
Hourly Basis
Hospitals and individual doctors can turn to many sources to ob-
tain interpreters for deaf patients during scheduled appointments and
in emergency situations. The National Registry of Interpreters for the
Deaf 158 publishes a membership directory and has established a net-
work of state and local affiliate chapters. State chapters of the Regis-
try of Interpreters for the Deaf can supply health care providers with
a list of local interpreters, along with their level of certification. Most
cities and communities also have non-profit local and regional organi-
zations that supply information and referrals of qualified sign lan-
guage interpreters. 159 Some referral services are designed specifically
for the use of hospitals and medical facilities. 160 Private commercial
155. A text teletype (TTY) unit transmits typed messages over the telephone. Medical
staff members must be trained to use this device.
156. Lotke, supra note 57, at 57.
157. Golden & Ulrich, supra note 146, at 86, 88, 90; see also Hospital-Patient Communi-
cation Aided by Innovative Medical Forms, supra note 15, at 15.
158. The National Registry of Interpreters for the Deaf, established in 1964, is the na-
tional organization that tests and certifies sign language interpreters. It is located at 8630
Fenton Street, Suite 324, Silver Spring, Md. 20910. THE REGISTRY OF INTERPRETERS FOR
THE DEAF PAMPHLET (Silver Spring, Md. n.d.).
159. AMERICAN ANNALS OF THE DEAF: PROGRAMS AND SERVICES FOR THE DEAF IN
THE UNITED STATES (William N. Craig, et al. eds.) Vol. 135, No. 2, p. 171-72 (1990).
160. One such service, Communication Medical Emergency Network for the Deaf
("COMMEND") based in Orange County, California, offers interpreting services to hospi-
tals and health care facilities during medical emergencies on a 24-hour-a-day basis. When a
medical emergency occurs, either the deaf patient or the hospital can initiate the use of the
network's services. Deaf persons can use their TDD to connect with a relay operator who
contacts the requested hospital and transmits information from the emergency room to the
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referral services listing interpreters are also available, although usually
at a higher cost than non-profit agencies.
Although there are various national, state, and regional sources
of interpreters, there appears to be a general shortage of certified sign
language interpreters in the United States.161" There are currently
5188 members of the National Registry of Interpreters for the Deaf,
of which 2,350 are fully certified sign language interpreters.162 The
number of certified interpreters is rising, however, as new training
caller. Sign language interpreters are then dispatched to the medical facility if necessary.
Hospitals can also call COMMEND to request an interpreter when admitting a deaf pa-
tient. The program is a service of the Dayle McIntosh Center for the Disabled and is
operated in cooperation with the Southern California Hospital Council. The program is
funded through fees, contracts, and donations and is available to all hospitals and emer-
gency care facilities in Orange County. COMMEND FAcrs PAMPHLET, Telephone Con-
versation with Diana Rocha, Director, COMMEND (Mar. 8, 1996); Paula Margeson,
Helping the Deaf, Los ANGELES TIMES, Aug. 3, 1986, Part II at 16; Herman Wong, En-
abling the Disabled McIntosh Center Lets Handicapped Take Control of Their Lives, Los
ANGELES TIMEs, Nov. 18, 1988, Part IX, at 1, 6.
161. There are shortages of certified sign language interpreters in some areas of the
country. For instance, in the Cleveland-Akron area, which has the country's fourth-largest
deaf population, there were only fifteen certified sign language interpreters in 1994. Signs
of the Times, THE PLAIN DEALER, July 10, 1994, at 4E, available in Lexis, Nexis Library.
At the Deaf and Hard of Hearing Services in Dayton Beach, Florida, there are only four
full-time interpreters and six who contract out their services. Doctors, Deaf Have Lan-
guage Barrier, THE O.ANDO SENTINEL, July 13, 1994, at C1, available in Lexis, Nexis
Library. The Kansas City area, which has an estimated deaf population of 11,000 had only
one sign language interpreter service and only forty-five certified interpreters as of 1993.
Bonar Menninger, Communication with Deaf People a Phone Call Away, KANSAS Crry
BUSINESS JOURNAL, Nov. 26, 1993, at 1, available in Lexis, Nexis Library. Some in the
interpreting field have estimated, however, that there are many more interpreters-per-
haps 10,000-that are not formally certified. Carole Kleiman, Language Lover Taps Mar-
ket for Interpreters for the Deaf, THE RECORD, Sept. 4, 1995, at B1, available in Lexis,
Nexis Library.
162. Letter from Lori A. Ropa, Membership Services Coordinator, Registry of Inter-
preters for the Deaf, Inc. (RID) (Mar. 8, 1996) (on file with the Hastings Law Journal).
RID's membership is comprised of three levels of interpreters: (1) "certified" (those hold-
ing valid RID certification); (2) "associate" (individuals engaged in interpreting or translit-
erating but not holding RID certification); and (3) "student" (full-time students enrolled in
an interpreter preparation program). Other membership classifications include supporting
members, who are not engaged in interpreting, and organizational members, which are
those organizations and agencies that support RID activities. RID divides its membership
into five regions that cover the United States and parts of Canada. The following is a
region-by-region analysis of RID's general membership and certified interpreters:
*Region I (Connecticut, Delaware, Maine, Massachusetts, New Hampshire, New Jersey,
New York, Pennsylvania, Rhode Island, Vermont, West Virginia, New Brunswick, Nova
Scotia, Quebec, and Ontario) has 1205 total members, of which 527 are certified
interpreters.
*Region II (Alabama, District of Columbia, Florida, Georgia, Maryland, Mississippi,
North Carolina, South Carolina, Tennessee, Virginia, and the Virgin Islands) has a total of
1127 members, of which 573 are certified interpreters.
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programs are established at colleges and universities across the United
States. 163 And, although there are shortages of sign language inter-
preters in some areas, those health care providers that attempt to ob-
tain sign language interpreters through registries and interpreting
services are successful in doing so.164
(2) Employ a Staff of Full-Time Sign Language Interpreters
Hospitals may find it more advantageous to hire full-time inter-
preters that are available to their patients at all times.' 65 The presence
-Region III (Illinois, Indiana, Kentucky, Michigan, Minnesota, Ohio, and Wisconsin) has a
total of 1027 members, of which 417 are certified interpreters.
*Region IV (Arkansas, Colorado, Iowa, Kansas, Louisiana, Missouri, Montana, Nebraska,
New Mexico, North Dakota, Oklahoma, South Dakota, Texas, and Wyoming) has a total of
846 members, of which 360 are certified interpreters.
*Region V (Alaska, Arizona, California, Hawaii, Idaho, Nevada, Oregon, Utah, Washing-
ton, and British Columbia) has a total of 983 members, of which 473 are certified
interpreters.
1995 THE REGISTRY OF INTERPRETERS FOR THE DEAF, MEMBERSHIP DIRECTORY 3
(1995).
163. Sign language interpreter programs are available across the nation at major uni-
versities and community colleges. For a complete list of training programs for interpreters
for the deaf, see William N. Craig, et. al. eds., AMERICAN ANNALS OF THE DEAF: PRO-
GRAMS AND SERVICES FOR THE DEAF IN THE UNITED STATES 155-57 (1990).
164. Hospitals in the San Francisco Bay Area frequently contract with interpreting
services to obtain sign language interpreters for communicating with their deaf patients.
The results of an informal survey of ten Bay Area Hospitals indicate that most use inter-
preting services an average of eight times per month. (Survey on file with Hastings Law
Journal). A group of hospitals in Riverside, California hires interpreters more than forty
times each month to communicate with deaf patients. Carolyn Hirschman, Prompted by
New Law, Companies Hire Deaf Workers, BUSINESS FIRST - COLUMBUS, July 5, 1993, at 1,
available in Westlaw Library. In 1988, a group of twenty health care facilities in Orange
County, California used interpreters to communicate with deaf patients in at least 100 in-
stances. Wong, supra note 160, at 6.
165. A group of health clinics in Baltimore, Maryland has successfully implemented a
Deaf Services Program, through which three full-time sign language interpreters provide
in-house interpreting for deaf patients and physicians. Results of a study of this program
indicate that deaf persons using the program sought preventive health care measures more
often and reported being more satisfied with the communication with their doctors. Mac-
Kinney, et al., supra note 18, at 133-37. A hospital located in Santa Ana, California has
initiated a comprehensive program whereby it has hired its own sign language interpreters,
with five interpreters on call around-the-clock. Interpreters are provided before, during,
and after surgery, during scheduled appointments, as well as during physical therapy,
Lamaze classes, and when lab test results are reported to patients. Greg Hernandez, Show-
ing Quiet Signs of Communication: Program at Santa Ana Hospital Helps Deaf or Hearing-
Impaired Patients Clearly Understand What Their Physicians are Saying, L.A. TIMES, July 5,
1992, at B3. The University of Cincinnati also employees full-time certified sign language
interpreters at its medical center to serve deaf patients and their families. The hospital was
the first of its kind in the Cincinnati area to do so. Interpreter, Hospital Win Service Award,
CINCINNATI ENQUIRER, Nov. 13, 1994, at K1.
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of interpreters on the premises eliminates the time-gap that occurs in
emergency situations when outside interpreters must be obtained
through a service.166 Such in-house interpreters would also be partic-
ularly skilled at interpreting specialized medical terminology because
they would be engaged in medical dialogue on a regular basis as an
employee of the hospital. Finally, in-house interpreters could better
serve patients throughout their entire hospital stay, rather than during
isolated instances. In-house interpreters could accompany a long-
term patient throughout their stay at the hospital as the patient pro-
gresses from one treatment procedure to another.
(3) Employ Dual-Status Employees
Although the option of hiring full-time interpreters has many ad-
vantages, it can also be a rather costly solution. In an attempt to re-
duce costs, some hospitals have hired dual-status employees who
serve as qualified interpreters for deaf patients, but also perform other
job duties at the hospital.167 For example, an employee who coordi-
nates accommodations for patients with disabilities might also serve as
a qualified interpreter, when needed.168 Hospitals should be cau-
tioned, however, against using unskilled or unqualified employees in
lieu of hiring qualified interpreters. Also, such a system would be fea-
sible only where the dual-status employee's other job functions would
166. When an interpreter is needed unexpectedly in an emergency situation, it can
sometimes take up to two hours for one to be dispatched and arrive at a health care facil-
ity. Phone conversation with Carolyn Beichle, Director, Bay Area Communication Access
(Mar. 7, 1996).
167. Dual-status employees discussed here must be distinguished from a case in which
a mental health facility was ordered to hire counselors who have "sign language ability,
who possess by training, education, or experience, an understanding of the mental health
needs of the deaf community." Tugg v. Towey, 864 F. Supp. 1201, 1211 (S.D. Fla. 1994).
168. Upon prompting from the local deaf community, one hospital in Vancouver,
Washington solved its communication problems by hiring a full-time employee who serves
as both a sign language interpreter and as the hospital's disabled accessibility coordinator.
When not interpreting, she oversees the implementation of the hospital's policy for main-
taining effective communication with deaf patients. In addition to ensuring that the hospi-
tal maintains auxiliary aids and services for deaf patients and posts proper notice of such
services, she also heads a training program for hospital staff on how to better communicate
with deaf patients. MacNeil/Lehrer NewsHour (PBS television broadcast, Apr. 7, 1995).
Such an arrangement appears to work well because the employee's other job function is
integrally connected with providing proper auxiliary aids and services for deaf patients. In
another example, the University of Texas and a local hospital co-sponsored a "Silent Care
Clinic" in which primary care physicians and other members of the medical staff are able to
communicate with patients using sign language. Leslie Sowers, Silent Care; Medical Clinic
Caters to Hearing-Impaired, THE HOUSTON CHRONICLE, Dec. 3, 1992, at 1.
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not prevent him or her from being available to interpret whenever it
was necessary to do so.
B. Strategies for Financing the Cost of Interpreters
(1) Use Interpreter Services Wisely
The cost of obtaining interpreters to accommodate deaf patients
depends upon geographical location, whether service is arranged in
advance, and whether services are obtained through a private com-
pany or through a non-profit organization. Based on these variables,
the cost of a sign language interpreter ranges from $25 to $60 per
hour.169
One way health care providers can cut the cost of obtaining inter-
preters is to use non-profit services or state-operated agencies instead
of hiring interpreters through private companies. Some interpreting
services offer discounted rates to hospitals and other health care prov-
iders. Interpreting services may also charge less if a health care pro-
vider enters into a long-term contract for services. Finally, such
services usually charge a lower rate when health care providers ar-
range for interpreters at least 48 hours before they are needed.170
(2) Take Advantage of Tax Credits and Tax Deductions
The Federal government encourages businesses to comply with
federal disability laws by offering tax deductions for expenses incurred
in making their facilities more accessible to individuals with disabili-
ties. These tax benefits can ease the financial burden of providing sign
language interpreters in both individual doctors' offices and
hospitals. 171
Individual doctors and small medical practice groups can defray
the cost of interpreters by taking advantage of the tax credit available
to small businesses under Internal Revenue Code § 44.172 Under § 44,
169. Kleiman, supra note 161, at BI; telephone interview with Carolyn Beichle, Direc-
tor, Bay Area Communication Access (Mar. 7, 1996).
170. Health care providers can sometimes save as much as $15 to $20 per hour when
they arrange for an interpreter at least 48 hours before a scheduled appointment. Id.
171. Many non-profit hospitals that benefit the community qualify as tax-exempt chari-
table organizations under the Federal tax code. 26 U.S.C. § 501(c)(3); see Rev. Rul. 56-
185, 1956-1 C.B. 202; Rev. Rul. 69-545, 1969-2 C.B. 117; Rev. Rul. 83-157, 1983-2 C.B. 94;
Gen. Counsel Mem. 39862 (Nov. 22, 1991). However, there are significant numbers of for-
profit hospitals and other health care providers, such as nursing homes and HMO's, that do
not hold tax-exempt status. See FRANCIES R. HILL, ET AL., FEDERAL AND STATE TAXA-
TION OF EXEMPT ORGANIZATIONS, 3.01 [2] (1994).
172. 26 U.S.C. § 44 (1994).
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"eligible small businesses" include those whose gross receipts for the
preceding taxable year did not exceed $1,000,000 or that employ not
more than 30 full-time employees. 173 Individual doctors and small
practice groups meeting the definition of an "eligible small business"
may receive a tax credit equal to 50 percent of all "eligible access ex-
penditures" exceeding $250 but not more than $10,250 per year.174
"Eligible access expenditures" include those expenses incurred in pro-
viding qualified sign language interpreters' 75 in compliance with Title
III of the ADA.
In addition to the tax credits available to small businesses, busi-
nesses of any size may take a yearly tax deduction of up to $15,000 for
expenses incurred in making their facilities more accessible to dis-
abled individuals.176 Under Internal Revenue Code § 190, a business
may deduct expenditures incurred for the purpose of making its facili-
ties more accessible to disabled individuals,177 including deaf and
hearing impaired individuals. 178 As such, for-profit hospitals and
other health care providers that do not have tax-exempt status and do
not qualify for a tax credit under § 44 may still be entitled to a deduc-
tion, pursuant to § 190, for those expenses incurred in eliminating
communication barriers for deaf individuals.
(3) Establish a Professional Cooperative Fund to Pay for the Cost of
Obtaining Interpreters
Another way that individual doctors' offices can defray the cost
of providing sign language interpreters is to participate in a profes-
sional cooperative fund that pays for such costs. Professional associa-
tions of medical practitioners could establish programs whereby a
small fee is collected annually from each of its members to create a
fund that members can then use to pay for or defray the cost of inter-
preters. 79 Thus, charges for procuring sign language interpreters
could be billed to the fund and the cost of interpreting services would
be distributed among all members of the profession, thereby easing
the burden on individual doctors. In a recent study conducted in Col-
orado, physicians throughout the state numbered 12,500 and that
173. 26 U.S.C. § 44(b)(1) (1994).
174. 26 U.S.C. § 44(a) (1994).
175. 26 U.S.C. § 44(c)(2)(B) (1994).
176. 26 U.S.C. § 190 (1994).
177. 26 U.S.C. § 190(a) & (b)(1) (1994).
178. 26 U.S.C. § 190(b)(3) (1994).
179. See Jordan Hochstadt, Compliance with Title 11 of the ADA On $5 a Year or Less,
21 COLO. LAW. 1897, 1898 (1992).
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state's physicians used approximately 300 hours of sign language inter-
preting services each year. It was estimated that if all licensed physi-
cians made a yearly contribution of $3 to such a fund, there would be
sufficient funds to pay for the cost of providing qualified interpreters
for their deaf patients. 180 Such a fund could be established by the
medical licensing board or other professional medical association of
every state to cover the costs of interpreting services for individual
doctors' offices.
While these suggestions make providing interpreters more eco-
nomically feasible, the ultimate responsibility of furnishing them is in
the hands of health care providers, not patients. Barring a showing of
undue burden, interpreting services must be provided whenever deaf
patients experience communication barriers that prevent them from
having effective communication with their health care providers.
Many hospital administrators agree that the cost of providing inter-
preters to deaf patients is far less than the costs associated with mal-
practice claims and other negative effects that may result from
ineffective communication.18' Providing interpreters also results in
less cost than the remedies 182 available to successful plaintiffs under
180. Id. In 1991, the Colorado Bar Association successfully created a fund to pay for
130 hours of sign language interpreting service for conferences between attorneys and their
deaf clients. Id.
181. One hospital administrator believes that providing sign language interpreters ac-
tually lowers a hospital's costs. He explains: "[I]t's an investment, its not an expense, and if
you look at what it costs if an inappropriate diagnosis is made because of the inability to
communicate, inappropriate tests are ordered, or people are using your emergency depart-
ment because they don't understand how to use the health care system, those are all very
high costs to the total system .... In fact, having an interpreter lowers the cost." MacNeill
Lehrer NewsHour (PBS television broadcast, Apr. 7, 1995).
182. Title III of the ADA may be enforced by private suit. 42 U.S.C. § 12188(a)(1)
(1994). The remedies available to a private individual under Title III are the same as those
under the Civil Rights Act of 1964. 42 U.S.C. § 12188(a)(1) (referring to 42 U.S.C.
§ 2000(a)-(3)(a)). As such, successful plaintiffs may receive injunctive relief "requiring the
provision of an auxiliary aid or service [or] modification of a policy." 42 U.S.C.
§ 12188(a)(2). Prevailing plaintiffs are also entitled to attorney's fees, litigation expenses,
and court costs. 42 U.S.C. § 12205.
The United States Attorney General may also commence action under Title III of the
ADA when there is cause to believe that a person or group of persons has engaged in a
"pattern and practice" of discrimination or where an alleged discrimination "raises an issue
of general public importance." 42 U.S.C. § 12188(b)(1)(B)(i) & (ii). In such cases, the
court may grant injunctive relief, award monetary damages to aggrieved persons, and as-
sess a civil penalty of up to $50,000 for a first violation and $100,000 for any subsequent
violation. 42 U.S.C. § 12188(b)(2)(A), (B), & (C). See also United States v. Morvant, 843
F. Supp. 1092, 1095-96 (E.D. La. 1994) (allowing United States to seek monetary damages
for initially unidentified persons aggrieved in alleged "pattern and practice" discrimination
of a dentist refusing to serve patients who have AIDS).
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Title III of the ADA and section 504 of the Rehabilitation Act, which
include monetary damages, attorneys fees, and injunctive relief.
183
Conclusion
Congress enacted both the ADA and the Rehabilitation Act for
the purpose of ending discrimination against individuals with disabili-
ties. Pursuant to these laws, health care providers must ensure that
deaf patients have meaningful access to their facilities and services by
eliminating communication barriers. Specifically, health care provid-
ers have a duty to provide auxiliary aids and services that will ensure
"effective communication" between medical staff and deaf patients.
This means that health care providers, both hospitals and individ-
ual doctors, have a duty to supply qualified sign language interpreters
to those patients who need them, at no cost to the patient. Many
The availability of remedies under section 504 of the Rehabilitation Act has been
determined by case law. See RoTHs'rEiN, supra note 22, at 42. Courts are in agreement
that successful plaintiffs are entitled to injunctive relief and attorney's fees. Id at 43. Most
jurisdictions have also recognized monetary damages as a remedy under section 504. Id
183. When plaintiffs seek injunctive relief, special issues regarding standing arise. The
Supreme Court has held that plaintiffs must satisfy a three-part test to establish standing to
sue. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). First, the plaintiff must
demonstrate that he or she has suffered an "injury in fact," which is an "invasion of a
legally-protected interest which is (1) concrete and particularized; and (b) 'actual or immi-
nent,' not 'conjectural' or 'hypothetical."' Id at 560. Second, the plaintiff must show a
causal connection between the injury and the conduct complained of. Id. Third, it must be
likely that the injury will be redressed by a favorable decision. Id. at 561. When a plaintiff
seeks injunctive relief based on a past wrong, they must demonstrate a "real and immedi-
ate threat" of repeated future harm in order to fulfill the "injury in fact" prong of the test.
City of Los Angeles v. Lyons, 461 U.S. 95, 105 (1983).
In Aikins, the court made clear that in order to successfully demonstrate a "real and
immediate threat" of future injury, the plaintiff was required to show that she was likely to
use the defendant-hospital in the future and that the defendant-hospital was likely to dis-
criminate against her if she used the hospital again. 843 F. Supp. at 1333-34. Although the
court dismissed Aikins's claims for injunctive relief because her original pleadings did not
demonstrate standing to sue, it granted Aikins leave to amend the complaint. Id. In a
subsequent unpublished decision, the court found that Aikins presented facts showing that
she was subject to a "real and immediate threat of future harm" sufficient to withstand a
motion to dismiss her claims for injunctive relief. Aikins v. St. Helena Hosp., C-93-3933
(N.D. Cal. Apr. 4, 1994) (order granting in part and denying in part defendants' motions to
dismiss). The court found that the following allegations (contained in the amended com-
plaint) indicated the existence of Aikins's standing to sue: (1) that she visited her mobile
home located near the hospital several times a year; (2) that she considered it reasonably
necessary that she might need to seek services from the hospital and (3) that the defend-
ant-hospital engaged in a "pattern and practice" of violating anti-discrimination statutes.
Contra Schroedel v. New York Univ. Med. Ctr., 885 F. Supp. 594, 599 (S.D.N.Y. 1995)
(concluding that plaintiff lacked standing to sue because the defendant-hospital was not the
nearest medical center to plaintiff's residence and that plaintiff failed to allege that she
regularly used the hospital's services).
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health care providers, however, have been reluctant to supply inter-
preters when deaf patients request them. This refusal to provide in-
terpreters is not only discriminatory toward deaf patients, but it is also
dangerous to their health, due to the potential for misdiagnosis or im-
proper treatment that can result from a lack of effective
communication.
Given the complex and serious nature of the medical setting and
the fact that ASL is the native language of most profoundly deaf indi-
viduals, qualified sign language interpreters are required to achieve
effective communication. Health care providers should avoid the use
of ineffective communication "solutions" such as notepassing, lipread-
ing, and the use of unqualified interpreters. Instead, a comprehensive
policy for the provision of qualified sign language interpreters must be
maintained and effectively implemented. In implementing such a pol-
icy, health care providers should take advantage of cost-saving strate-
gies, such as using non-profit or state-sponsored interpreter services,
taking advantage of tax credits and deductions, and supporting the
creation of professional cooperative funds to defray the cost of pro-
viding interpreters. Such strategies will allow health care providers to
at last meet the communication needs of deaf patients in an economi-
cal and efficient manner.
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